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ADVERTISEMENT. 



IT 18 ufual to treat law, manners, and gftvernmenti as if they 
had no connedion with hillory, or with each other. Law 
and manners are commonly underftood to be nothing more than 
collections of ordinances and matters of fa£l ; and government 
is too often a foundation for mere fpeculation and ntetaphyfical 
refinements. Yet law is only a fcience, when obierved in its 
fpirit and hiftory ; government cannot be comprehended but 
by attending to the minute ftcps of its rife and progreflion ; and 
the fyftems of manners, which charaderife man in all the pe- 
riods of fociety which pafs from rudenefs to civility, cannot be 
difplayed without the difcrimination of thefe different fituations. 
It is in the records of hiilory, in the fcene of real life, not in 
the conceits and the abftradions of fancy and philofophy, that 
human nature is to be ftudied* 





But, wiile it is in the hiftorical manner that laws, cuftoms, 
and government, are to be inquired into, it is' obvious, that 
their dependence and connedion are clofe and intimate- They 
all tend to the fame point, and to the illuftration of one* another. 
It is from the confideration of them all, and in their union, 
that we are to explain the complicated forms of civil fociety, and 
the wifdom and accident which mingle in human aflFairs. 



After 



[ vi ] 

After this method, I have endeavoured to inveftigate my fub- 
jed. The topics I canvafs in the following (heets, are variouay 
and conftitute a difficult and important branch of my underta* 
king. If I am (o fortunate as to obtain the fandlion of the pu- 
blic approbation, 1 fliall proceed to fill up the pidure I have be- 
gun, and conlider, in future publications, civil jurifdidlioni no- 
bility, conftitutional law, and cultivated manners. 



The foundations of a work like this I have attempted, mud be 
laws of barbarous ages, antient records, and charters. Thefe I 
could not incorporate, with propriety, in my narrative. This 
inftru£live, but tailelefs erudition, ^id not accord with the tenor 
of a portion of my performance, which I wifhed to addrefs to 
men of elegance, as well as to the learned. It confifted, howe^ 
ver, with the fimpler and the colder ftyle of difTertatton. My 
proofs^ accordingly, appear by themfelves ; and^ in confequence 
of this arrangement, I might engage in incidental ^ifcuilions ; 
I might catcl> many rays of light that faintly glimmer in obfcure 
times ; and, I might defend the novelty of my opiQions, when 
I ventured to oppofe eftablilhed tenets^ and authors of reputa- 
tion. . 



Though I have employed much thought and afliduity to give 
a value to thefe papers, yet I communicate them to the public 
with the greateft diffidence. My materials were buried in the 
midfl; of rubbilh, were detached, and unequal. I had to dig 

them 



« 
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them up anxiouilyf and with patiepce ; and, when difcovered 
and coUededi it was ftiil more difficult to digeil and to faQiion 
them. I had to (Iruggle with the darknefs and imperfedion of 

time and of barbarity. And, from the moft able hiftorians of 

■ 

our own and foreign nations, who might naturally be expeded 
to be intelligent guides for the paths I have chofen, I could de* * 
rive no advantage. They generally prefer what is brilliant to 
what is ufeful ; and they negled all difquifitions into laws and 
into manners, that they may defcribe and embellifh the politics 
of princes, and the fortunes of nations, the fplendid qualities 
of eminent men, and the luftre of heroic adtion. 

Ebimbv&oh, Janixary 7 * 
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B O O K I 

CHAPTER I. 
Of the Germans before they left that Woods* 



SECTION L 

7%« InftitiUionSi Gwemmenty andCharaHer of the Germanic Tribes* 

9 

T is of little mometit to inquire into the origin of the an-» 

tient Germans. Their manners and government are fub^ 

« 

jeds more interefting, and concerning which there are memo? 
rials d[ great curtofity and importance* The pidure of theie 
tuitions has been drawn by Tacitus \ and the affairs of men ne- 

A vcr 




a A VIEW OlP SOCIETY 

ver foynd an obferver more accurate and penetrating. In fol- 
lowing fuch a guide) it is impoflible not to convey information; 
and) on this fubjed, no modern has a title to fpeculate, who has 
not paid a mod minute attention to his treatife. Antiquity has 
not given to the kingdoms of Europe a prefenjt more valuable* 

The leading drcumftance in difcriminating the manners of 
barbarous and refined times, is the diflPerence which exifts be- 
tween them in the knowledge and the management of proper- 
ty. The want of commerce, and the ignorance of money, per- 
mit the barbarian to exercife a generofity of condud, which the 
progrefs of the arts is to deftroy. The Germans conceived not 
that their defcendanta were to ^row illuftrioiis by acquifitions of 
land, and that they were to employ the metals as a fource of 
influence. • ^ Land was yet more connedled with the nation thaa 
the individual. The territory poflefled by tribes was confidered 
ae IhiAt property,^ and' cultivated for their ufe. The'produte 
belonged to the public ; and the magiftrate, in his diftributions 
of it, paid attention toi the virtue and the .merits of the recei* 

ver(i). 

* • • • 

The Gernian, accordingly, being unacquainted with particu- 

'' ' . . ■ . . . , 

lar profeflions, and with mercenary purfuits, was animated with 

high fentiments of pride and greatnefo. He was guided by af- 

fedion ^nd appetite ; and, though fierce ia the field, and terri- 

ble to an enemy, was gentle in his domeflic capacity, and found 
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% pleafure in a^ of beneficence, magnanimity, and friend- 
Ihip. 

A ftate of equality, in the abfence of the diftindions of pro*- 
pertyi charaderifed the individuals of a German tribe, and was 
the fource of their pride, independence, and courage. Perfonal 
qualities were alone the foundation of pre-eminence. The Tons 
of a chief were not diftinguifhed from thofe of the fimple war- 
riour, by any fuperior advantages of education. They lived a- 
mong the fame cattle, and* repofed on the fame ground, till the 
promife of worth, the fymptoms of greatnefs, feparated the in- 
genuous from the vulgar, till valour claimed them (2). Igno- 
rant c^ the arts of peace, diey porfued, with keennefs, the occu«- 
pations of war. Where communities, perpetually inflamed with 
rivalfhip and animofity, brought their difputes to the decifioa 
of battles, and were agitated with revenge and with glory, the 
opportunities of diftindion were frequent. The only profeilioa 
known to the Germans was that of arms. The ambitious and 
enterprifing courted dangers where they might acquire renown, 
and difplay their condud and. their prowefs. To fuch a height 
did the military ardour prevail, that, if a tribe ha^ppened at any 
time to languifli in eafe, ks youthful and impatient heroes fought 
thofe nations who were then at war. They difdained to remain 
in inadiion ; and could not fo eafily be perfuaded to till the 
earth, and to wait its returns, as to challenge an enemy, and to 
hazard their lives. They thought it mean and ignoble to ac- 

A 2 quire 



4 A VIEW OF SOCIETY 

quire by their labour^ what they might purchafe with their 
blood (3). 

The animated temperament they difplayed in war, was alfo 
apparent in their private toncerns^ To the chafe they addidted 
themfelves with no meAfUre of moderation. And, in parties at 
dice, they engaged in their ibberei^ and moft ferious hours, and 
with fuch hope or temerity, that they riiked their liberty and 
perfc^s on the laft throw. The affedion with which tfadyemH 
braced their friends was ardent and generous. To adopt the 
refentments, as well as the amities of their relations and kin- 
dred, was a duty Which they hdd indifpenfible (4)« In faofpi^ 
taility they indulged with the. moft ikuboundeii freedpdi. The 
entertainer, when cachaufted, carried his ^;ueft to the houfe of 
his next neighbour. Invitations were not waited for ; nor wafS 
it of confequence to be invited. A reception, equally warm and 
hearty, was, at all times, certain. On thefe occafions, giving 
way to the movemtnts of the heart, they delighted in prefents ; 
but they neither thought themfelves entitled to a return for what 
they gave, nor laid under an obligation by what they recei- 
ved (5). They yielded to the impulfe of paffion, and the plea- 
fure they felt was their recompenfe.- Their gifts were direded 
by no view of an immediate or diilant advantage ; their gene- 
rofity was no traffic of intei^eft, and proceeded from no motive 
of defign* 



But, 
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Butf amidft all this ardour, they were averfe from labour. 
The women and the infirm difcharged the offices of the houfe* 
The warriour did not fubmit to any dome(Hc occupation. He 
wae to bafk ^hole days by the fire ; and a floth, joylefs and 
fupine> was to fucceed and to relieve the brifknefs and fatigue 
of adion (6). His admiration of fortitude, which was the 
caufe of this indolence, and this contempt ot drudgery, was at 
the iame time to produce a llatelinels in his behaviour. He was 

not to lofe his virtue, or to weaken the vigour ot his mind, ia 
the pradice of mechanic or unworthy purfuits. When he walk«« 
ed, he feemed confcious of importance ; he cail his eyes to the 
ground, and looked not around him for the objeds of a. vain 
and frivolous curiofity. 

In the diet of thefe nations, there was touch fimplicity; it 
confifted of wild apples, new-killed venifon, and curdled milt 
They expelled hiiniger without oftentation, or any ftudied* pre- 
parations of food ; but, in fatisfying thiril, they were lefs tem- 
perate. When fupplied to their defire in intoxicating liquors, 
they were no lefs invincible in vice than in valour (7). Yet, in 
the difgraceful moments of dtbauch, they applied to public af- 
fairs, and debated concerning peace and war ; ahd, in the heat 
of their difputation and riot, the dagger was often to deform 
with blood the meetings of friendihip and of bufinefs. In thefe 
feafons^ they imagined that their minds were diipofed to con- 
ceive honeft fentimentS) and to rife into noble ones. But, in • 

an^ 
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an after-periodi the undiflfembled thoughts of every oae were di« 
ligently canvafTed ; a proper attention being paid to the time 
when they wer6» firft deli vered» and tP the purpofe which then 
employed them. It was their meaning to deliberate when they 
could not deceive, and to form refolutions when they could not 
err (8j. 

They did not live in towns» and could not endure to have 
their houfes contiguous. They built as they found a fpot to 
their fancy, as they were attraded by a fountain, a plain, or a 
grove. But, being unacquainted with a private property in land, 
they were not ambitious of poffeflions. They vied not in the 
extent or the fertility of their grounds, in the rearing of orch* 
ards, and in the inclofing of meadows. Corn was the only pro* 
duce they required from the earth ; and they divided not the 
year into proper feafons. They underftood, and had names for 
winter, fpring, and fummer, but had no idea of the term, and 
little knowledge of the fruits of autumn (9}. 

In their religion they were grofs, like almoft all nations, whe« 
ther favage or cultivated. They believed in a plurality of gods j 
but thought it derogatory from their majefty to Ihut them up 
within walls, or to fafhion them in refemblance to any human 
form. Their groves were appropriated to the ufes of devotion j 
and, in the awful refpeG infpired by (ilence in the deep recefles 
of their woods, they felt and acknowledged the power of their 

deities. 
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deities. To augury and divlaatioa they were much addi£ked ; 
and they were fond to draw prognoftics and intimation from the 
running of water» the flight of birdsi and the neighing of hor- 
fes. Their priefts had greater authority than their kings or 
chieftains ; for it was not by any principle of expediency or 
reafon that their adions and condud were to be afcertained and 
examined. They were governed by the impulfes and didates 
of their divinities ; and, being the interpreters of the will and 
intentions of thefe, they were able to exercife a jurifdidion uo-^ 
controllable and facred (io)« 

The office of a magiftrate was known and refpeded among 
thefe nations. The prince, or the chieftain of a diftrid, with 
the body of his retainers or followers, conftituted a cdurtf 
which heard accufations, and determined concerning crimes* 
Traitors and deferters were hanged on trees. G)war- 
dice, and the crime againft nature, were confidered as of equal 
atrocity ; and the perfons convided of them were choked in 
mire and fwamps by the preflure of hurdles. A corporal pu«* 
nifhment, and compenfations in corn or cattle, were the atone^ 
meats of lelTer delinquencies (i i).. 

Noble birth, but more frequently the pofleffion of fuperior 
qualities, entitled to the office and jurifdidion of a chief : And 
the general of an army was to command lefs by authority than 
from example. He drew refped and obfervation by his adivi- 
ty, his addrefs^ and the fplendour^ of his exploits (12). Even- 

the 
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the hopes and ambition dF the fimple warriaur were made to de- 
pend on his perfonal honour and courage^ Ye€» with all this 
attedtbn to merits and with aU their elevation of c^araQer, 
they were prone to deceive and to circumvent. They accounted 
It meritorious fcy (leal upon their enemies in the darkeft nights ; 
they blackened their fhields, and- painted their bodies, to be 
terrible; and, to give ground, but immediately to return to the 
charge^ was a common and an' admired feat of their prudence. 
Ctmntng and (Iratagem appeared to them to be wifdom ; and^ 
though remarkable for courage, both aSive and psiffive, they 

expofed it to fufpicion by the arts which, in a cultivated age, are 

« 

.charafteriflic of the puG]lanimpu8 (i 3)« . 

• •' ' . . , 

Itis^Ifo remarkable, that, though attentive to juftice^ with 
a pundilious exaAnefs, withia the bounds of their particular 
nations, they defpifed it with regard to other ftates and commu- 
nities. Beyond the frontier of his tribe, the German was a 
thief and a robber. W)iile, in the one inftancci his theft or de- 
predation was a crime of the deepeft dye, and punifhed with 
death, it was, in the other, a mark of valour, and an expref- 
fion of virtue. To make incurfions againfl: a neighbouring 
people, though at peace ; to carry off their cattle, and to lay 
walle their territory, were adions of renown and greataefs. 
They roufed the ambition of the valorous, and were occupa- 
tions in which they acquired reputatioDt and prepared them- 
felves for fceues of greater danger and glory { i4)< 

But> 
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But| the circumftance in the cuftoms of thefe natioM the 
moft valuable! and whkh^ like all their more remarkable fea- 
tureSf arofe from their unacquaintance with property, was the 
pafiioo they entertained for independence and liberty. Every 
perfon who was free, confidered himfelf in the light of a legif- 
lator. The people prefcribed the regulations they were to obey. 
They marched to the national affembly to judge, to reform, and 
to punifh ; and the magiftrate and the fovereign, inftead of con- 
trolling their power, were to refpe£t and to fubmit to itw Stated 
or regular terms were appointed for the convention of their 
public council ; and a freedom of fpeech, entire and unlimited, 
was permitted. His age, his eloquence, his rank, and the ho- 
nour he had acquired in war, were the qualities which procured 
attention to the fpeaker j and the people were influenced by per- 
fuafion, not by authority. A murmur coarfe, and often rude, 
exprefl^d their difTent : The rattling oi their armour was the 
flattering mark of their applaufe (i 5}. 

While thefe infFitutlbns and manners are expreflive, in gene^ 
ral, of the German communities, there are exceptions which it 
is not my province to explain.. In the enumeration which is 
made by the Roman hiftorian. oFthe Germanic tribes, there are 
perceivable unequal degrees of civilization and refinement. The 
Chauci,. for example, were aa improved and an illuftrious nation, 

■ 

and fupported their greatnefe by their probity. They were lo- 
•ucia of peace and qiiiet, and contemners of avarice and ambition. 

B. They, 
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They provoked no wars j engaged in no incurfions or robbe- 
ries ; and, what may be conddered as a certain proof of their 
power and valour, preferved their fuperiority, without having re- 
courfe to injuries and oppreffions. When called upon^ lioweveri 
by the exigency of their affairs, they were not flow to take arms 
and to levy armies. They inhabited an extenfivfi territory, were 
rich in men and in horfes, and in peace and in war maintained 
their reputation. The pifture of the Fenni, on the contrary, is 
that of mere rudenefs. They had no arms, no horfcs, no reli- 
gion. To the mod favage fiercenefs, they had joined the moft 
abje£t poverty* They clothed themfelves in the ftins of beafls, 
fed, at times, on herbage, and flept on the earth. Their chief 

dependence Was on their arrows ; and, having no iron, they 
pointed them with bones. The womoti accompanied the men 
to the chafe, and demanded a fhare of the prey* A coverings 
inwrought with boughs, was all the fhdter which defended their 
infants from the rigour of feafons^ and the ferocity of animals. 
To this miferable dwelling their young men returned ; and here 
their old men found a refuge* Thefe courfes of barbaroufnefs^ 
this melancholy fadnefs, they preferred to the fatigue of culti- 
vating the earthy and of building houfes, to the igitations of 
hope and fear attetidant on a care of their own fortunes, and on 

a connexion with thofe of others. Unapprehenfive of any dan- 

< 

ger from men, and awed by no terrol- of the gods, they had 
reached a (late which is nearly unattainable to all human endea^ 
vours*«^the being entirely without a wifh (i 6}« 

The 
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The majority of the tribes or communities of Germany may 
be (aid to have occupied a middle date between the cultivation 
of the Chauci and the favagenefs of the Fenni. And it is fuf- 
ficient to have feleded and exprefled the more general and the 
more diftinguiihed particulars which regard their inftitutions, 
goverdment) and charaden With thefe in my view, I proceed 
to defcribe the condition of their women; a fubje<3: whichi 
though little attended to by the learned, may lead to conclufions 
of intereft and curiofity. 



• • 
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SECTION IL 



Jn Idea of the German Women. 



T T has been aflerted, that mcD, in favage and barbarous pe« 

^ riodsy are carried to the fex merely from the iocitement of 

animal gratification^ and that they feel not the power of beauty^ 
nor the pleafures which arife from love ; and a multitude of 
fads have been produced from hiftory to confirm this theory* 
It is concluded, of confequence, that, in fuch times, women are 
in an abjed fiate of fervility, from which they advance not till 
the ages of property ( i ). 

One would fancy it, notwithftandiftg, confident with reafoni 
to imagine, that the fexes, in every period of fociety, are im^ 
portant to each other ; and that the member of a rude com« 
munity, as well as the poliihed citizen, is fufceptible of tendernefs 
and fentiment. He is a firanger, indeed, to the metaphyfic of 
love, and to the fopperies of gallantry ; but his heart cannot 
be infenfible to female attractions. He cannot but be drawn by 

beauty ; 
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beauty ; he muft know a preference ia the objeas of his affec- 
tion ; and he muft feel and experience, in a certain degree, at 
leaft, that bewitching intercourfe, and thofe delightful agitations, 
which conftitute the greateft charm of cultivated life. 

This opinion, I conceive, is ftVongly confirmed by the hiftory 
of the Germanic ftates. Their general charader, with particular 
and obvious fafts, illuftrate the importance and the confidera- 
tion in which they held their women. 

Even in the age of Caefar, the German tribes had conceived 
and acknowledged the idea and exiftence of a public intereft, 
and, in general, had fubmitted to a mode of government in 
which the chiefs and the people had their departments as well 
as the prince. They are defcribed in a fimilar, but a more culti- 
vated fituation, by Tacitus ; and the fpirit of liberty and inde- 
pendence which animated their anions, was to produce that li- 
mited and legal adminiftration which ftill gives diftinftion and 
dignity to the kingdoms of Europe. Among fuch nations, ac- 
cordingly, the women were neceffarily free, and fenfible only of 
the Teflraints which arife from manners. 



The ftatc 6f fociety, which precedes the knowledge of an ex- 
tenfive property and the meanneHes which flow from refinement 
and commerce, is in a high degree propitious to women. To 
treat ^bem with cruelty does not confift with the elevation of fen- 

timent 
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timent which then prevails* AmoD^ the people, of whom I 
fpeak, even the flave was expofed to no ftudied infult or oppref- 
fion (2), Of the women, the warriour and the cititen confidered 
himfelf as the friend and the (Hrotedor; and their weaknefs on« 
I7 ferved to render the attachment to them the more lafting and 
tender. 



While courage and flrength and feats of prowefs gave glorf 
to the. men, the women were judged of by a diffimmt lUndard; 
They were Jludious to recommend themfelves by the perform- 
ance of domeftic duties. They attended to the carea of the fa« 
mily and the houfe ; and the mother found a long and a ferioua 
occupation in the rearing of her children, who were not allowed 
to approach the fiither in public till a certain age (3^^ ToJbcr. 
daughters (he endeavoured to give the accompliihrnentd which 
might win to them the chiefs who were moft celebrated and 
powerful. To her Tons {be recited the exploits of their ancellors» 
and formed them to valour* 

Nor are thefe the only (burces of the refped which was paid, 
to them. It has been often remarked, that, in every period o£ 
fociety, the women are more difpofed to rapture and devotion 
than the men, and that their curiofity to pry into futurity is more 
extravagant. The fuperftitious weaknctfes, however, of the fex, 
which, in refined times, area fubje&of ridicule, lead to reverence 
and attention in a rude age« The Germanic armiet feldom took. 

the 
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the field without forcerefTes ; and thefe had an important (hare 
in direding their operations (4). In private and civil affairsi their 
authority was not lefs decifivc. On the foundation of the won* 
der and aftonifliment excited by the knowledge arrogated by the 
women, by the Ikill they displayed in divination, and, above all, 
by the ceremony and the cruelty of the rites they pradtifed, a 
folid and permanent influence was eftabli(hed-(5). It was 
thought, that they had fomething divine in their nature ; and 
the names of many of them, who were worihipped as divinities, 
have come down in hiftory (6). 

To attend to the qualities of plants, and to the curing of 
wounds, was another branch of their occupation (7) ; and, in 
times of war and depredation, it is difEcult to conceive a cir-^ 
cumftance which could recommend them more. Nor were they 
inattentive to adorn their pcrfons^ The linen, which made 
the principal article of their ^refs, was of their own manufac- 
ture ; and they bad a pride in intermixing it with purple (8)* 
They went frequently into the bath ; their hair flowed in ring- 
lets ; a part of their charms was induftrioufly difplayed ; and, 
in evidence of their beauty, there may be brought the teftimo- 
ny of the hiflorian, and the fong of the poet (9). 

In the more ferious and important wars in which thefe na- 
tions engaged, the chiefs and warriours feem conftantly to have 
carried their wives and female relations along with them as an 
incitement to their valour. Thefe obje^s of their affeSion they 

placed 
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placed at a fmall diftance from the field of battle : And the 
mod terrible calamity which could befal them» was their capti* 
vity. By their importunity and wailing, it is recorded, that 
armies, in the moment of fubmifBon, have been recovered j and 
the ftipulations of dates were never fo certainly fecured as when 
fome virgins of rank were delivered among the hoiiages(io)« 
In the blood- of their women, it was conceived there was a 
charm and a virtue ; and hence it proceeded, that, to their uncles 
by the mother and i6 their fathers, children were the objeds of 
an equal affedion and tendernefs (i i). 

But, what evinces their confideration beyond the poflibility of 
a doubt, is the attention they beflowed on bufinefs and affairs. 
They felt, as well as the noble and the warriout, the cares of the 
community. They watched over its intereft, confidered its^ con- 
nedlion with other ilates, and thought of improving its policy, 
and extending its dominion. They went to the public couqciIb 
or affemblics of their nations, heard the debates of the ftatefmen, 
and were called upon to deliver their fentiments. And, what 
is worthy of particular notice, this confequence in a£tive fcenes 
they tranfmitted to their pofterity (12).. 

Such, in general, was the condition of women among our 
anceftors, while they were yet in their woods; and fuch, I 
fliould think, is in a great meafure their flate in every country 
of the globe in an age of fociety and manners, which knows not 
the cares, the corruptions, and the diftindions of property (r 3).. 

aE 
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SECTION IIL 



0/ Marriage and Mod^y. 



IT is not to be denied^ thati before the idea of a public is ac« 
knowledgedy aad before men have fubmitted to the falutary 
reftraint of law, the difbrders of promifcuous love difturb and 
disfigure ibciety (i). Yet, even in t\ktk wild and informal times, 
there exift parties, who, clinging together from choice and ap- 
petite, experience the happinefs of r/eciprocal attentions and 
kindnefles; who, in the care of their offspring, find an anxious 
and interefting employment, and a powerful fource of attach- 
ment ; who, moved by love, by friendfhip, by parental affedion 
and habitude, .never think of difcontinuing their commerce; 
and who, in fine, look forward with forrow to the fatal moment 
when death is to feparate them. 

This cohabitation or alliance, attra^ling attention by its decen* 
cy, its pleafures, and its advantages, would grow into a cuftom or 
a falhion. For, what men approve, they will imitate. To this 

G «A 
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ufi^ therefore^ It feems not unreafonable to refer the inftitution 
of marriag^ ; and thus, before it is knowo as a political confider- 
ation^ it, in fome meafure, fubfifts in nature. As men increafe 
in their numberSi they perceive the neceffity of attending to an 
union, which is no lefs important tp fociety than to the indivi*- 
dual, which has in view the fupport of the one, and the felicity 
of the other. . A carem(Miial is invented whidi gives it authority 
and duration. The ilate takes a fliare in the cares of the lovert 
and prefcribes the forms that are to bind him to his miftrefs. Na« 
tare, wh% &e fits the fi»es for each other, leaves it to polity or 
htw to regulate the mode of their coooe&ion. 

The race of men who amiently inhabited Germany, are re- 
pivfented, as was formeriy i>bfei^«ed, in the condttkMi of oatidne ; 
and a legiAati^e, compii&d of the prince, the ttobleib and the 
people, dire£kcd their cperations* This arflembly, winch gave a 
^mdion to military expeditioas, and adjufted alliances and tMi* 
ties, managed alfo the objeds of internal coacersu tt eKtended 
ks jurifdidion over the women as well as over the other parts (tf 
the community, and afcertained the ceremonial of marriage^ 

When the individual was called from the houfe of his father^ 
and inveftcdwiih arms; when be was advanced from being a 
part of a private family to be a member of the republic, he bad 

« 

the capacity of entering into contraas, and of fingling out the 

* • 

ebjed of his afFefUons.. The parties who had agreed to unite 

their 
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their intereftSf harsng obtained the approbation of theh: parents 
and relations! made an interchange of gifts in their prefenc^. 
The lover gave his miftrefs a pair of oxeni a bridled horiief a 
ihield» a fword» and a javelin ; and (ht^ in her turn, prefented hiot 
with fome arms. It was thus they expreiTed their attachment 
to each otheri and their wiUingnefs to difcharge mutually the 
duties of the married flate. This was their ftrongeft tie ; theft 

were their myfterbus ritesi thefe their conjugal deities (2). 

Nori let it be fancied that, in this ceremoniali there was any 
thing humiliating to the woman. It fuited exadly the condi^ 
tion of a rude fociety, and muft not be judged of by the ideas of 
a refined age* The prefents, indeed^ were expreffive of labour 
and adivity ; but labour and adivity were then no marks of 
reproach $ and, in faA, the joined oxen, the prepared horfe, the 
prefented arms, inftead of indicating the inferiority of the bride, 
denoted ftrongly her equality with her hufband. They admo*- 
nifhed her, that (he was to he the partner and the companion of 
his toils abd his cares, and that, in peace and in war, (he was to 
fuftain the fame fatigues, and to bear a part in the fame enter** 
prifes (3). 

The fidelity of the married Women among thefe nations, iind 

the conftancy and tendernefs of their attachment, exprefs alfo 
their equality with the men and their importance (4). A flrid 

^bforvance of the marriage-bed was required of them> The 

C ^ crime 
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crime of adultery was rare ; and, in the feverity of its puniffi*- 
xnent, the refpeft is to be traced which was paid to modefty. It 
was immediate, and infiided by the hufband. He defpoiied the 
culprit of her hair and garments, expelled her from his houfe 
before her aifembled relations, and whipped her through the 
whole village (5). Of the young women, the moft powerful re- 
commendation was the referve and coynefs of their demeanoui:* 
A violation of modefty was never pardoned. Nor youth, nor 
beauty, could procure a hufband. Vice was not here fported 
with ; and, to corrupt and to be corrupted, were not termed the 
fafhion of times (6). 

In the fimplicity of their manners, they found a preTervatioa 
againft vice more eflFe£tual than the laws of cultivated ftatea. 
The gallantries of the young men began late ; their youth was, 
therefore, inexhaufted. Thofe of the young women were not 
earlier. They mingled, when they were equal in age, in pro- 
cerity, and ftrength, and had a progeny who exprefted their 
vigour. Difgrace attended on celibacy ; and the old were ho- 
noured in proportion to the number and the merits of their do- 
fcendants. A dread of pain and the care of beauty checked not 
generation (7). The mother fuckled her own children (8)j and, 
in difcharging this talk, anticipated the greatnefs and the felici- 
ty (he was to acquire and to experience from their virtues, and 
in their gratitude (9). 



It 
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It was thus the chaftity of the women was guarded : It was 
thus their importance was confirmed. No allurements of pu- 
blic {hows and entertainments relaxed their virtue^ and infinua^ 
ted into them the love of pleafure; no incitements of luxury in- 
flamed their defires and expofed them to corruption ; and what 
the Romans feem to have confidered as particularly fatal, no ac- 
quirements of knowledge and of letters difcovered to them the 
arts which minifter to love (lo). 

In fome of their dates or communities, the refpeft of modefly 
was fo great, that it was not lawful but to virgins to marry ^ 
who, without the hope or wifh of fecond nuptials, received one 
hufband, as they had done one body and one life> and had no 
thoughts or defires beyond him. It was their ambition and 
pride, if they furvived the objeds of their afiPedion, to prefervc, 
unfuUied, the honours of widowhood ; and, when the barbari- 
ans had made fettlements in the provinces of Rome, when their 
manners had refined, and the fex were, in fome meafure, eman- 
cipated from this reftraint, the fpirit of the ufage continued to 
operate. It augmented, as to the widow, the matrimonial fym- 
bols i a larger dower than ufual was neceflary to overcome her 
reludance to a fecond bed ( 1 1 ) ; and, while it encouraged the: 
king or the magiftrate to exad a greater fine from her on hec 
marriage (12), it entitled her to a higher compenfation for ia-^ 
juries (13). 

AmidH 
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Amidft the modefty of fuch ufagea and manners, we muft 
not look for polygamy. It was unknown to thefe nations; 
though) it is to be allowed, that a few of the chiefs or more re- 
nowned princes were furrounded with a number of wives (i4). 
This, however, was a matter of grandeur, not of appetite ; and 
its fource is to be found in maxims of policy, in the ambition of 
individuals, and in that of ftates. A prince, to fupport or ex- 
tend his greatnefs, conneded himfelf with different families ; 
and the deliberations of his tribe not unfrequently pointed out 
to him the alliances he ihould court ( 15). 

To the degrees of confanguinity and blood, concerning which 
nature has dilated fo little, and polity fo much, it is not to be 
conceived that they paid a fempulous attention in their mar« 
riages (i6). It is a fubjed: on which no infant-communities are 
exa£t. They attended to it when, having failied from their 
wobdSf they grew refined by time, obfervation, and experience. 



CHAP- 



CHAPTER U. 



The political Eftabliihmencs of the Barbarians after 
they had made Conquefb. 



SECTION L 



TJfC Barbaric Qnufufis, The Origin of the Domains of the 
Prince^ and of Allodiality, The Lands of the Fife* The Foun^ 
dations of the Feudal j^fociationt the Ri/e ^the Feudal Grants 
and the Genius (ftbe Feudal &xfiem* 



np' H E Romans, corrupted and fcrvile in every quarter of the 
-'- empires were unable to oppofe the valour and the ad^ivity 
of the Germanic tribes. And, the manners of the conquerors 
and the conquered being eflentially different* and even contra* 
didory^ the r^evolution produced in the condition of Europe was* 
total and decifive (i). It is thence chiefly, by an attention to the 
way of thinking which, prevailed in their original feats, that the 

ftate 
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ftate is to be inveftigated which the barbarians exhibited on their 
conquefts j and that the origin and the nature of thofe inftitu- 
tions are to be difcovered, whichi overturning in every country 
they invaded, the antient forms of iegiflation and government, 
arofe on their ruins. In the mafterly treatife, accordingly, in 
\7hich Tacitus paints, l?vith his inimitable pencil^ the manners 
of thefe nations, I mud look; for the foundations of this ftate, 
and thefe inllitutions. 



* The members of a German nation,' fays this accompliflied 
hiftoriant ^ cultivate, by turns, for its ufe, an extent of land cor- 
^ refponding to their number, which is then parcelled out to in- 

* dividuals in proportion lo their dignity : Thefe divifions arc 
^ the more eafily afcertained, as the plains of Germany are exten- 

* five ; and, though they annually occupy a new piece of 

* ground, they are not exhaufted in territory (2).* 

This paflage abounds in inftrudion, the moft important. It 
informs us, that the German had no private property in land, 
and that it was his tribe which allowed him annually for his 

fupport a proportion of territory ; that the property of the land 

« 

was invelled in the tribe, and that the lands dealt out to indivi- 
duals returned to the public, after they had reaped the fruits 
of them ; that, to be entitled to a partition of land from his na- 
tion, was the diftin^ion of a citizen } and that, in confequence 

of 
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of this partition, he became bound to attend to its defence^ and 
to its glory. 

With thefe ideas, and with this pradice, the Germans made 
conquefts. In conformity, therefore, with their antient man« 
ners, when a fettlement was made in a province of ths empire, 
the property of the land belonged to the vidorious nation, and 

m 

the brave hud claim to their pofleffions. A trad of ground was 
marked out for the fovereign ; and, to the inferior orders of ment 
divifions correfponding to their importance were allotted^ 

But while, in their original feats, fach partitions were annual» 
it was expedient that they ihould now be invefted in the pofTef*- 
for. A more enlarged idea of property had been gradually un- 
folding itfelf (3) ; and, though it was convenient to, and fuited 
the views of a narrow community, to take back its land, the 
meafure was not pradicable in an extenfive fociety. Nations 
were no longer to fliift their habitations. The boundaries of 
particular dates were to be refpeded. The tribe ceafingto wan- 
der, the individual was alfo to be ftationary. The lot or parti- 
tion now received by him, was to continue in his poffeffion, 
and to be an objed of his induftry. He was to take root, if I 
may fpeak fo, in a particular fpot. He was to beftow on it his 
affedion ; it was to feed and to enrich him with its produce. 
His family were to feel an intereft in his cftate ; his fons were 
to fucceed to him. Heirs were to fail in the blood of the pro- 

D prietor. 
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prietor. It a(Fe£bed him, that the crown or a ftranger ihould 
poffefs the fubjeft of his toils and attentions. The powers of 
fale and donation came to be underftood. The right of holding 
a landed territory with no limitationy and of difpofing of it at 
pleafurcy was known and prevailed. 

The advantages of property open themfelves with time. They 
were not obferved by the German in his woods. But, when he 
was no longer the member of a narrow community, and felt his 
unimportance in the extenfive kingdoms which arofe on his con- 
quefts, when other profeffions were to be exercifed befide that of 
the warriour, his attention turned from the public to himfelf. 

Ideas of intereft preflfed in upon him on every fide. He was* 

« 

no longer to ad chiefly from appetite and paffion. He was to 
look forward to diftant profpeds. He was to bufy himfelf for 
advantages which were to arrive flowly, and which were oftenf 
to elude his diligence. He had pafled from the empire of man«>» 
ners to that of laws. Riches had become a fourceof diftin£tion : 
and his mind was to be torn with cares, anxiety, and oftenca- 

tion. 



When we mount up to the origin of cuffoms, we are to be 
ftruck with their fimpHcity. The lot or partitfon ' to the fove- 
reign was to conftitute his domains. It was to fupport his 
fplendour, to defray the expences of government, and to main- 
tain his houfehold. The lot or partition to the individual was 

to 
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to give rife to allodiality. It was the land which was/r^^, which 
was nzmtA propriety y in contradiftIn£lion to tenure {j^\ and, being 
ftiU the mark of a citizen, it fubjeded him, as in Germany, to 
the general obligation of tajcing arms in defence of the commu« 
nity(5). 

But the domains of the fovereign, and the lands of lot or par« 
tition to the people, could not exhaufl; all the territory of a con- 
queft. They were principal and natural objeds of attention. 
Yet, after their appointment, there were much extenfive proper- 
ty, and many fair poffeffions. The antient maxims of the peo« 
pie did not allow them to feize thefe by a precarious occupation* 
Men, who had conneded the property of land with the tribe, 
and not with the individual, could not conceive any title in con«* 
fequence of which they might arrogate pofleffions to humour 
their fancy, or to flatter their pride. Their antient notions coa« 
tinned their operation : The community was concerned with 
what no man could claim. The lands, accordingly, which were 
affigned neither to the fovereign nor to the people, which form- 
ed not the domains of the former, nor the partitions of the lat- 
ter, were the lands of the ftate or the Fisc And, under this 
appellation, in faS, they are known in the codes of the bar- 
barians (6). 



Of the territories of this kind, the king, as reprefenting the 
ilatCi was to take the diredion ; and, in the grants and difpofal 

D2 of 
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of them, the barbarians were alfo to be aflifted by the ufages to 
which they had been accuftomed in their woods. 

A German ftate comprehended a fovereign, who aSed for the 
intereft of the community, chieftains, ' who governed In difFe* 
rent diftrids, and the mafs of the people. The fovereign and 
the chiefs owed their rank or efiimation, fometimes to their 
birth, but oftener to their merits. The former was ambitious 
to fupport, with luftre, the honour he foftataed : The latter were 
iludious to deferve his favour, and to vie with one another. The 
people, as they were firuck with the qualities of particular chiefsi 

ranged themfelves under their banners, and devoted themfelves 

« 

to their fortunes. It was the great emulation of the chiefs to 
excel in the number and the coura^ of their retauuNS. This 
was the dignity which moft attraAed them, and the power they 
courted moft. Thefe were then: ornaments in peace, and their 
defence in war. Iii the field it was infamous in the chi^to be 
ftirpafled in valour ; it was infamous in the retainers not to e* 
qual the valour of the chief. To guard and to defend his per* 
fon, and to afcribe to his glory all their gallant aQs, was their 
greateil; oath. The chief fought for viflory; the retainer for 
the chief (7). 

Thefe connections, and this fubordination, followed the bar- 
baric nations into their fettlements. And here we may perceive 
xhtjmndaticns of the feudal aflbciation^ 

But 
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But land) which was the tie that bound together the mem« 
hers of a feudal kingdom, had no concern in thefe appearances. 
The chief could not confer a landed property on his retainers 
becaufe land had not yet defcended to individuals. It obeyed^ 
however^ the prder of nations ; and the more ponverful of the 
Gaulic and German communities had been in the pradice of 
granting^ under military fervice^ proportions oiterritprj to injeri^ 
or tribes. Communities were antiently the vaiTals of commu- 
nities (8). Here then was the ejjence of the feudal grant. 

« 
Accuftomed to this way of thinking; and to thefe infiitutions> 
a German fiate found itfelf in a province of the Romans. The 
fovereign, from gratitude and intereft» was difpofed to court the 
chiefs who were the a£bciates of his vidories ; and the chiefs 
were not infenfible of their importance. The retainers were 
proud of their prowefs and their fervices ; and the chiefs were 
forward to (how their favour and affedion to men who conftituted 
their flrength. Land had begun to he xletached from nations,, 
and to be conneded with individuals. And the conqueft ob- 
tained was in danger from the turbulence of the times, and from 
new invaders. 



The fituation of a German ftate which had acquired a fettle- 
ment, produced thus the neceffity of drawing clofer the connec- 
tion of the fovereign aud the chiefs, and of the chiefs and the 
people. Its antient ufages concurring with this fituation, point- 
ed 
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ed out the conduft to be purfued. The lands of the ^c vrere 
the medium which was to operate the purpofe that was fo ne- 
ceflary. The fovereign took the diredion of thefe ; hence pof- 
feffions flowed to the chiefs, under the burden of prefenting 
themfelves in arms at the call of the fovereign ; hence the chiefs 
dealt out lands to their retainers, under the like injunction of 
'continuing to them their aid (9) ; and thus a political fyftem was 
founded^ which was to ad in fociety with infinite efficacy. 

Of this fyflem the intention and the fpirit were national de« 
fence, and domeftic independence. While it called out the in* 
habitant and the citizen to defend his property and to fecure his 
tranquillity^ it oppofed barriers to defpotifnu Growing out of 
liberty^ it was to promote the freedom of the fubjed. The 
power of the fovereign was checked by the chiefs, who were to 
form a regular order of nobility ; and the ariftocracy, or the 
power of the chiefs, was reprefled by the retainers and vaiTalsi 
who, conftituting their greatnefs, were to attrad their attention^ 
The chief, who oppreiTed his retainers, was to deftroy his owu 
importance. It was their number and their attachment, which 
made him formidable to his prince and to his equals. 

In thi6 manner, I would account for the origin of the domains 
of the fovereign, and of allodiality ; for that of fiefs (10); and 
for the genius they difplayed in their earliefl condition. And 
this (hort dedudion may be fufficient to exhibit a general idea of 
(the ftate of land among the barbaric tribes on their conquefts. 
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SECTION n. 



Of the Property of the Women. The Dower ^ the Morgengahe^ 
and the Marriage^portion. The Communication to the Women* 
of the Powers efSucceJ/ion and hheritance. The advancement^ 
of Manners^ 



HAVING diftinguiflied the property of the men, it is fit" 
I fhbuld treat that of the women. I have obferved, that, 
among the antient Germans, and the cafe, it is to be prefumed, 
is fimilar in every rude community, the property, of the land 
was invefled in the tribe or nation* His proportion of corn was 
allotted to the individual by the magiftrate, and correfponded to 
the number of his family-, the degrees of his merit, and the im- 
portance of his fervice. He derived, accordingly, no fource of 
influence from, the property of land. His chief, and almoft only 
riches, confi Red in cattle (i); and, in thofe rude and remote 
times, the more powerful fuppprted their hofpitality and magni- 
ficence by war and violence. They colledled their retainers, . 
and committed incurfion and plunder upon neighbouring na- • 
• tions ; and their ftates difcouraged not a pradice which was fa-^- 
vourablc to the military virtues. 
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In this fttuation, it is obvious, that no property could be pof< 

fefled by the women (2). They had neither land nor cattle, and 
could demand no fhare of tbc booty procured by robbery and 
depredation. While they remained in their virgin date, they 
continued, therefore, in the families of which they were defcend- 
ed^j) ; and) when they pafled, by marriage, into other familie8> 
their hciibands became bound to attend to and to provide for them. 
Hence the cuftofm recorded by Tacitus ; * Dotem non uxor ma- 
* rito, fed uxori maritus ofFert.' On the death of the huA>andt 
the wife received this provifion; and, it was the obje<ft of it to 
render her alike independent of the houfe (he had left, and of 
that into which ihe had entered (4)* 

This provifion cOnfifted, doubtlefs, of goods ; and, even in 
this form, it is to be conceived, it difcovered itfelf after the Ger- 
manic conquefts. When time, however, refinement, and necef- 
fity, had taught the barbarians the ufes of wealth, and indivi- 
duals were proud of acquifitions in land, it aflumed more enlar- 
ged appearances ; and property opening to the women, they 
acquired a fource of confideration which they had not formerly 
known, and which was about to produce confequences of no lefs 

moment to themfelves than to fociety. 

-<' 

The dos or dower came to confift in money and in land. It 
was to arife out of a perfonal eftate, out of allodial property, or 
out of fiefs. With the widow^ it remained during her life, and 

on 
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oa her death it palSed to the heirs of her hufband. In general. 
It was regulated by his deed In fome places it was governed by 
cuftom. It was fometimes conftituted by ceremonies, which grew 
out of the particular fituation of parties (5) ; and, when no pri* 
vate aSt had taken place, where no cuftom directed, and where 
no peculiarity of fituation prevailed, it was fixed and afcertained 
by eftabliflied and ftatutory laws (6}. 

Nor was it a dow^r only, that the hufband bcftowed on the 
wife* The morning after his nuptials, he made her a prefent, 
which was valuable in proportion to his generofity and wealth* 
This acquifition is known by the appellation of morgengabe (7) ; 
and, poiTefling it in full property, (he could convey it away du« 
ring her life, allqw it to pafs to her heirs, or difpofe of it by a 
deed, to take eflFe£t after death (8). 

The experience of the ufes of property was to produce a folici- 
tude to pofiefs it. While the doiver and the morgengabe gave 
diilindion to the wife, the daughter was to know the neceffity 
of acquifitions, and to wifh for them* The parent was to encou- 
rage her hopes, and to gratify his aflFeflions, He was to make 
her (late correfpond to his riches and his dignity. The refining 
intercourfe, and the rifing luxuries of fociety, were to demand 
this attention. A portion was to go from the bride to the huf- 
band. The perfonal fortune, to which the daughter had been a 

flranger in the days of Tacitus, made its appearance. And 

£ wealth 



i 
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wealth in the female fex, joiniog itfelf to beauty and wit, con-» 
tributed to fupport and extend their dominion. 

The cuftom, in fad, of giving portions to the women, is to 
be traced to an early period in the laws of the Germanic and 
Celtic nations (9). The prefent, fimple and flight in its origin, 
grew complicated and extend ve. It kept pace with luxury and 
opulence* The dower^ which before was chiefly direSed by the 
will of the hufl)and, became now a formal matter of treaty and 
agreement. The bride had a title to ftipulate her claims. The 
riches flie brought, and her rank, were duly confidered ; and a 
provifion in proportion to both were allotted (io}» 

The portion of the daughter^ like the dower and the morgm^ 
gabe of the wife, was originally to conflfl: of goods, and then of 
money. It was afterwards to confift of land. But, when the 
father was firft to beftow land on the daughter, it is to be un- 
derfl:ood, that it was a part of his property, which was free op 
allodial. Fiefs, in their commencement, could not be enjoyed 
by the women. The adual fervice of the fliield was required 
from the vaflal. To admit them to alloJiality, was even a 
deviation from the fpirit of the antient cufl:oms of the barbari-' 
ans ; and^ it wa§ only in the evolution of the rights of proper- 
ty, that they were permitted to acquire it. A propriety then, 
or an allodial pofleflion, might come to them by donation or by 
teftament. But, by the rules of regular fqcceflion,, it was to go 

to 



IN EUROPE. 35 

to tlie fons ; and, according to law, they were only to inherit, 
when there were to be no fons, or when the fons were to 
fail (if). The communication, however, of thefe privileges 
was a powerful addition to their importance, and was to lead to 
advantages dill greater 

The capacity to receive allodiality by grant, by gift, by te- 
ftamentary deftination, and to enter to it by fucceflion, in t\xc 
event of the want of male heirs, or after their demife, introdu-* 
ced and foftered the idea of their admifiion to fiefs. As the ori<*- 
ginal rudenefs of the barbaric nations yielded to fucceffive im^^ 
provements, as manners foftened, and the arts of peace were 
cultivated, the propenfity to add to their emolument, and to 
contribute to their pleafure, grew ftronger. If they could not 
march to the field, and charge an enemy at the head of their 
vaflals, they might perform thefe offices by fubftittition. An 
approved warriour might difcharge, for the female pofleflbr of a 

fief, the military duties to which it was fubje£t. A right to 
fucceed to feudality was, by degrees, acknowledged in the fex ; 
and, when invefted iti the grant, they were to exert all its civil 
rights. Though they deputed its military command, they could 
fuftain its honours and prerogatives. They were to hold courts^ 
and exercife jurifdidion in ordinary fiefs ) and, while they at«- 
tended to thefe cares in noble ones, they were alfo to aflfemble 
with the peers, in the great affemblies of the flate in every coun- 
try of Europe, to deliberate, to vote, and to judge* Neither the 

£ a military 
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military fervice incident to every fief, nor the obligation of at- 
tending the aifembly of the peers or the council of the nation 
incident to fiefs, which were noble, could prevent the advancing 
condition of the women. The imbecillity of their nature, which 
gives a flrength to all their other attractions, made them fulfil 
the firft duty by delegation : The laft they were long to perform 
in perfon (12). 

m 

\ 

From the moment that fettlem^nts were made in the ternto« 
ries of Rome, the women were to improve in advantages. The 
fubordinations of rank, which before had been chiefly difcrimi- 
nated by merit, were now marked more palpably by riches and 
property* Modes of a diftant and refpedful demeanour were 
invented^ New fentiments of dignity and meanuefs became 
known.. Difplays o£ elegance and luxury took place« The ex- 
tent and order of efiabli(hed kingdoms rendered men more do- 
meftic. Lefs engaged with the public, the female fex engTofied 
more ilrongly their regard and notice. They approached them 
with greater reverence ; they courted them with an affiduity 
that was more tender and anxious^ The women, in their turn^ 
learned to be more vain, more gay,, and more alluring. They 
grew ftudious to pleafe and to conquer. They loft fomewhac 
of the intrepidity and fiercenefs which befbre were charaderiftic 
of them* They were to afi^ed a delicacy,, and even a weaknefe.^ 
Their education was to be an objed of greater attention and care» 
A finer fenfe of beauty was to arife. They were to abandon all 

employments 
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employments which hurt the (hape and deform the body. They 
were to exert a fancy in drefs and in ornament ( 1 3). They 
were to be more fecluded from obfervation. A greater play was 
to be given to fenti.nent and anticipation. Greater referve was 
to accompany the commerce of the fexes. Modefty was to take 
the alarm fooner(i4). Gallantry, in all its faihions, and in all 
its charms, was to unfold ttfelf* 

But, before I can exprefs, with precifion, the oonfideration* 
they attained, and perceive, with diftindnefs, the ipltfndotir whicb 
the feudal aflbciation was to throw around them, I muft look- 
for the extenfion of fiefs, and for the fources of chivalry. Fiefs 
and chivalry were mutually to a£t upon one anotherr The feu- 

dal' ailbciaiioa* was to direct and to foAer chivalry ; and, from 

> 

chivalry, it was to receive a flippopt or kiftre. They were plants 
which, were deftinedi to take root about the iame period, and tc 
fympathife m. their gtowth, and in tfadr decline. The feeds of 
them^ had been gatheved by the barbariati' in his woods ; and^ to 
whatever foil or climate his fortune was to carry him, there hr 
was to (batter them^ with pro&fioo. 
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SECTION ni. 



The Grandeur confequent on Property^ and the Power of the 
Nobles. The Prerogative of private War^ and its deJlruEiive 
Tendency. The Qmverjton of AUodiality into Tenure. The Ex^ 
tenfion and Univerfality of Fiefs* 



PROUD \^ith vidory, with riches^ and with iiklependencei 
the conquerors of the Romans feparated to enjoy their 
pofieffions and their grandeun The chiefs continued^ as of old^ 
to poflefs a military authority and a civil jurifdidion(i)« The 
prerogatives, which before they had arrogated as due to their 
merit, they now enjoyed as the holders of fiefs. In war they 
commanded their vaflals and retainer;, and they judged of their 
difputes in times of peace. The inhabitants of their territories 
were foldiers and fubje£ts. Their cafiles and houfehold bore a 
refemblance to the palace, and the ellablifliment of the fovereign« 
They had their officers and their courts of juftice ; and they ex-* 
ercifed the powers of punifhment and mercy (2). They even 
continued to exert the privilege of making war of their private 
authority j and the fovereigns of Europe could behold fubjeds 
in arms, who infringed not their allegiance to the date {%). 

This 
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This right of fpreading, with impunity, the tumults of war, 
operated as the leading fource of the diforders of the middle 
ages, and marks expreflively their condition and manners. It 
demands, of confequence, an attention which I mud refufe, at 
prefent, to the other prerogatives of nobility ; and, in order to 
difcover its origin, I muft glance at the beginnings of criminal 
jurifprudence. 

In the early ages of fociety, the individual depends for pro-* 
tedion on himfelf. There is no tribunal to which he can ap- 
peal for redrefs. He retaliates, with his own arm, the infult he 
has fuffered ; and, if he is unable, of himfelf, to complete his 
revenge, he engages his friends to aflift him (4). Confederacies 
are formed for attack and for defence (5), and the members 
compofing them are animated with the fame paflions. In this 
perturbed flate of mankind, the punifhment of the offender is 
difproportioned to his crime. Men, frantic with rage, are un- 
acquainted with pity or with reafon. The mod barbarous ac- 
tions, and the mod cruel dilorder, are perpetrated . and prevail* 
It is perceived, that the intereft of the community is injured^ 
Yet the right of revenge, fo dangerous in the hand of the indi- 
vidual, cannot, without injuftice, be torn from him. It is equi- 
table that he be fatisfied tor the wrongs he has endured j but it 
is no lefs equitable, that the public do not fuffer by his violence^ 
He is allowed, accordingly, to gratify his refentment^ bur 

through the power of the magiftrate, who, while he feels for 

the 
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the injurlj^ he has received^ can alfo look with compafficn to 
the crimioal (6). 

It h npt, however^ to be icnaginedi that this improvement 
takes place at oncet and that every individual is, in the fame 
moment, made to relinquiih the exercife of his right of revenge. 
In rude times, the chief diftindion among men arifcs from their 
perfonal qualities. Force of body, and vigour of mind, procure 
then to their poflefTors the greateft attention and refpeft. A 
diflinguifhed warriour, or a chief, muft be treated very different- 
ly from the vulgar ; and, though the exercife of private revenge 
is to be raviihed from the herd of the community, it is yet to 
continue in the jurifdidion of the great and the powerful. What 
is pofieOfed by a fewi growa in time a mark of honour, and a 
privilege of nobility (7), 



Among the Germans, in the days of Tacitus, the 
of the right of revenge had pafled, in a great meafure, from the 
multitude. It remainedi notwithftanding, with the chiefs ; and 
they were not, on their conquefts, in a difpofition to renounce fb 
fplendid a diftindion. They enjoyed, as a prerogative, the ex* 
ercife of a right, which is deftrudive to order and fociety ; and, 
in times when the art of legiflation and government was only 
approaching to perfeAion, their claims were acknowledged. 
The freedom of revenge, at firft unlimited, was confined j and 
the barons made war of their private authority (8). 

It 



IN EUROPE. 41 

It 18 thus that this prerogative arofe which filled Europe with 
confufion. Nobles, haughty and independent, did not think of 
accepting a fine as a compenfation for an infult, and fubmitted 
not their difputes to a judge. They brought them to the deci- 
fion of the fword ; and, their vaflals and retainers, entering into 
their fentiments and feelings, partook of their glory and difgracc. 
They were rivals whom nothing could unite, but the enemies of 
the ftate, or the encroachments of the fovereign. To reprefs 
thefe they could a£t with cordiality. But, in their ufual carriage 
to one another, they were fullen, jealous, and proud ; and, it 
was their chief employment to vie in difplays of magnificence, 
or to try their ftrength in hoftility. 

In the date of tumult, bloodflied, and pppreflion, produced by 
the exercife of the prerogative of private war, a mod important 
diftindion was effcdled between the holders of fiefs, and the 
poffelTors of propesrty. While> in the imperfedkion of govern- 
ment, the magiftrate could not extend his power with equal force 
over all the orders of men in the fociety; while the weak were 
expofed to the infults and the pailions of the ftrong ; while nobles, 
haughty and independent, could legally profecute their refentments 
with the fword, revenge their wrongs, and gratify their avarice 
and cruelty, the holders of fiefs enjoyed a fupreme advantage 
over allodial proprietors. A Lord and his retainers, conncifled 
together in an intimate alliance, following the fame ftandard, 
and adopting the fame paffiqns, could a£k with concert and effi- 



cacy,. 
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cacy. But allodial proprietors were altogether difqualified to de- 
fend themfelves. Being diftam and difengaged, they could form 
and fupport no continued or powerful confederacy ; and the 
lawS) in fad, did not permit thdm to enter into fadions and ho- 
ftilities* The violence of the times created an abfurdity. It 
gave to gifts under fervice, and revertible to the grantor, a value 
fuperior to lands which were held in full property, and at the 
difpofal of the poffeflbr. It made neceflary the cotiverfion of 
propriety into tenure^ 

Nor was this the only confideration which had weight with 
the poffeflTors of property. In every monarchy, but in one more 
particularly that is governed by feudal ideas, rank and pre-emi- 
nence attrad chiefly the attention, and excite the ambition of in- 
dividuals. The king being the fountain of honour, and diftinc- 
tions flowing from his favour, the ranks pf men were nicely ad- 
jufted; and, in proportion as they approached to his perfon, 
they exaded and received refped. From this principle it natu- 
rally proceeded, that allodial proprietors were treated with con- 
tempt. Holding by no tenure, and occupying no place in the 
feudal arrangements, they could not draw obfervation. Their 
pride was alarmed, and they wilhed for the refped and the fe- 
Curity of vaflals* 

Princes, bent on the extenfton of fiefs, difcouraged thcfe pro-* 
prietors. Their ambition, their abilities, and their prerogatives^ 

fumiihed 
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furnUhed them with the greateft influence ; and they^employed 
it to give univerfality to a fyftemy which was calculated to fup* 
port the royal dignity and the national importance. Compo* 
litions for offences inferior to thofe which were allowed to a 
vaffal, were deemed fufiicient for the proprietors of allodiality. 
In the courts of juilice they felt the difadvantages of their con« 
dition. Mortified with regal negle£t, without fuflScient protec- 
tion from the laws, expofed to the capricious infolence and the 
deftru£tive ravages of the great, difgufted with rudenefs, con- 
tempt, and indignity, they were driven into the circle of 
fieft. They courted the privileges and the protcdibn which 
were enjoyed by vaffals. They fubmitted their eftaies to tenure, 
felediing to themfelves a fuperior the moft agreeable, granting to 
him their lands, and receiving them back from him as a feudal 
donation (9}. 



In this direaioii of affairs, the extenfion of the feudal inftita- 
tiond was unavoidable. The landed property was every where 
changed into feudality. The empire of &Qf& was univerfal^ 
Even land, the great fource and medium of tenure, was to be in- 
fufficient for the multitude of thofe, who were preffed to be vaf- 
fals, by their wants and feeblenefs, and who were invited to be 
fo by the great, in the wildnefs of their contentions^ and amidft 
the enormity and mifrule created by the exereife of private war^ 
Every matter that was an objeft of profit, of pleafure, of ufe, or 
of commerce, was to become the foundation of a fief. The right 

Fa of 
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of judging the delists committed in a foreft, the right of the 

chafe or of hunting in a certain diflridy the tax on public roads» 
the privilege of efcorting merchants to a fair or a market, offices 
of truft and of juftice, the fwarms of bees in a woody territory, 
the profits of a mill, the fiftifng in a water, the allottment of a 
penfion, and other rights and pofleffions in ftill wider deviation 
from the original grounds or dodrines of feudality, were to be 
held as fiefs (io). The imagination was cxhaufted to invent 
new methods of infeudation* None could be too romantic or 
whimfical, while ftrength or importance was derived from them 
to the grantors* The holders or vaflals were bound to military 
fervice, and fubje£k to obligations ; and the chief and the emi- 
nent, in confequence of this policy, extended, fupported, and 
maintained their public magnificence, their private confideration^ 
and the ruinous conflids and animofities in which they werd 
involved by the paflions of others, and their own. 



SEO 
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SECTION IV, 



iirms^ Gallantry^ and Devotion. The origin of Knighthood and 
the Judicial Cbmbatj ofTomeaments and Blazonry. The Sour^ 
ces ^f Chivalry. 



WHEN the inhabitants of Germany fallied from theif 
woods, and made conquefts^ the change of condition 
they experienced produced a change in their manners, Nar-> 
row communities grew into extenfive kingdoms, and petty prin- 
ces, and temporary leaders, were exalted into monat-chs. The i- 
deas, however, they had formerly entertained, and the cuftoms 
with which they had been familiar, were neither forgotten nor 
negle&ed. The modes of thought and of adtion which had been 
difplayed in their original feats, advanced with them into the 
territories of Rome, continued their operation and power in this 
new fituation, and created that uniformity of appearance which 
Europe every where exhibited. Their influence on the forms 
of government and polity which arofe, was decifive and exten- 
five ; and, it was not lefs efficacious and powerful on thofe in- 
ferior circumftances which join toxonftitute the fyftem of man- 
ners, 
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ners, and to produce the complexion and features that diftinguifh 
ages and nations. 

The inclination for war entertained by the Germanic ftates^ 
the refpeft and importance in which they held their women, and 
the fentiments they had conceived of religion, did not forfake 
them when they had conquered. To excel in war was ftill their 
ruling ambition, and ufages were ftill connedted with arms. To 
the fex they dill looked with aflFe£tion and courtefy. And their 
theology was even to operate in its fpirit, after its forms were 
decayed, and after Chriftianity was eftablifhed. Arms, gallan- 
try, and devotion, were to a£t with uncommon force ; and, to the 
forefts of Germany, we muft trace thofe romantic inftitutions, 
which filled Europe with renown, and with fplendour ; whichy 
mingling religion with war, and piety with love, raifed up fo 
many warriours to contend for the palm of valour and the prize 
of beauty.. 

The paifion for arms among the Germanic dates was carried 
to extremity. It was amidft fcenes of death and peril that the 
young were educated : It was by valour and feats of prowefs 
that the ambitious fignalized their manhood. All the honours 
they knew were allotted to the brave. The fword opened the 
path to glory. It was in the field that the ingenuous and the 
noble flattered moft their pride, and acquired an afcendancy. 
The ilrength of their bodies, and the vigoUr of their counfel&» 

furrounded 
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fijrrounded them with warriours, and lifted them to com* 
mand(i)* 

Buti among thefe nations, when the individual felt the call 
of valour, and wiflied to try his ftrength againft an enemy, he 
could not of his own authority take the lance and the jaTelin^ 
The admiflion of their youth to the privilege of bearing armS) 
was a matter of too much importance to be left to chance or their 
own choice. A form was invented by which they were advan« 
ccd to that honoun 



The council of the diftrid:, or of the canton to which 
tlie candidate belonged, was aflembled. His age and his qua<* 
Ufications were inquired into ; and, if he was deemed wor** 
thy of being admitted to the privileges of a foldier, a chief -» 
tain, his father, or one of hiB kindred, adorned him with the 
ihield and the lance. In confequence of this folemnity, he pre« 
pared to diftinguifli himfelf ; his mind opened to the cares of the 
public ; and the domeftic concerns, or the offices of the family 
from which he had fprung, were no longer the objeds of his at* 
tention (2). 

To this ceremony, fo fimple and fo intcrefting, thd inftitution 
of kmgbtbood is indebted for its rife. The adorning the indivi* 
dual with arms, continued for ages to eharaderife his advance* 
ment to this dignity. And this rite was performed to him by 

his fovereign, his lord> or fome approved warriour* In confor- 
mity, 
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mity, alfo, to the manners which produced this iaftitution^ it is 
to be obferved, that even the fons of a king prefumed not to ap« 
proach his perfon before their admiffion to its privileges ; and 
the nobility kept their defcendants at an equal diftance. It was 
the road, as of old, to diftinftion and honour. Without the ad« 
vancement to it, the moft illuftrious birth gavp no title to perfo- 

aal rank(3)« 

Their appetite for war, and their predatory life, Caught the 
Germans to fancy that the gods were on the fide of the valiant. 
Force appeared to them to be juftice, and weakncfs to be 
crime (4). When they would divine the fate of an important 
war, they feleded a captive of the nation with whom they were 
at variance> and oppofed to him a warriour out of their own 
number* To each champion they prefented the arms of his 
country i and, according as the vidlory fell to the one or the o- 
ther, they prognofticatcd their trimnpli or defeat. Religion in- 
terfered with arms and with valour ; and the party who prevailed^ 
could plead in his favour the interpofition of the deity. Whea 
an individual was called before the magiftrate, and charged with* 
an offence, if the evidence was not clear, he might challenge his 
accufer. The judge ordered them to prepare for battle, made a. 
fignal for the onfet, and gave his award for the vidior (5}. 

Nor was it only when his intereft and property were at ftakc, 
that the German had recourfe to his fword. He could bear no 

fiain 
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fiain on his perfonal charader. To treat him with indignity or 
difdaini was to offend him mortally. An affront of this kind 

V 

covered him with infamy, if he forgave it (6). The blood of his 
adverfary could alone wipe it away ; and he called upon him to 
vindicate his charge, or to perifli. 

In thefe proceedings, we perceive the fource of the judicial 
eombatj which fpread fo univerfally over Europe, and which is 
not only to be confidered as a precaution of civil polity, but as 
an inftitution of honour (7). 

Thefe nations, fo enamoured of valour, and fo devoted to 
arms, courted dangers even in paftime, and fported with blood. 

They had (hows or entertainments, in which the points of the 
lance and the fword urged the young and the valiant to feats of a 
defperate agility and boldnefs ; and in which they learned to con« 
firm the vigour of their minds, and the force of their bodies. 
Perfeverance gave them expertnefs, expertnefs grace, and the 
applaufe of the furrounding multitude was the envied recom- 
penfe of their audacious temerity (8). 

Thefe violent and military excrcifes followed them into the 
countries they fubdued, and gave a beginning to the joufis and 
tomeamentSj which were celebrated with fo unbounded a rage, 
which the civil power was fo often to forbid, and the church fo 

O loudly 
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loudly to condemn ; and which, refifting alike the force of re- 
ligion and law, were to yield only to the progrefs of civility and 
knowledge (9). 

Unacquainted with any profeffion but that of war, difpofed to 
it by habit, and impelled to it by ambition, the German never 
parted with his arms. They accompanied him to the fenate- 
houfe, as well as to the camp, and he tranfa<3:ed not without them 
any matter of public or of private concern (10). They were the 
friends of his manhood, when he rejoiced in his ftrength, and 
they attended him in his age, when he wept over his weaknefs. 
Of thefe, the moft memorable was the Jhield. To leave it be- 
hind him in battle, was to incur an extremity of dlfgrace, which 
deprived him of the benefit of his religion, and of his rank as a 
citizen (n). It was the employment of his leifure to make it 
confpicuous. He was fedulous to diverfify it with ehofen colours\ 
and, what is worthy of particular remark, the ornaments he be- 
flowed, were in time to produce the art of blazonry and the oc- 
cupation of the herald. Thefe ehofen colours were to be ex- 
changed into reprefentations of adits of heroifm. Q)ats of arms 
were to be neceffary to diftinguifh from each other, warriours 
who were cafed compleatly from head to foot (12). Chrifliani- 
ty introduced the (ign of the crofs ; wifdom and folly were to 
multiply devices; and fpeculative and political men, to flatter the 
vanity of the rich and great, were to reduce to regulation and 
fyftexa what had begun without rule or art» 

It 
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It is thus I would account for knighthood) and the fingle 
combat, for torneaments and blazonry ; iniljtutions which were 
to operate with an influence not lefs important than extenfive. 
And, in the fame diftant antiquity, we meet the fource of that 
gallantry and devotion, which were to mount them to. fo wild a 
height. 

To the women, while he was yet in his woods, the German 
behaved with refpe£t and obfervance. He was careful to dcferve 
their approbation ; and they kept alive in his mind the fire of 
liberty, and the fenfe of honour. By example, as well as exhor- 
tation, they encouraged his elevation of fentiment and his valour. 
When the Teutones were defeated by Marius, their women fent 
a deputation to that commander, to require that their chaftity 
might be exempted from violation, and that they might not be 
degraded to the condition of flaves. He refufed their requeft ; 
and, on approaching their encampment, he learned, that they 
had firft ftabbed their infants, and had then turned their daggers 
againfl: themfelves (13). To fome German women taken in war^ 
Claracalla having oflFered the alternative of being fold or put to 
the fword, they unanimoufly made choice of death. He ordered 
them, fiotwithftanding, to be led out to the market. . The difgrace 

* 

was infupportable ; and, in this extremity, they knew how to 
preferve their liberty, and to die (14). It was amidft this fierce- 
nefs and independency, that gallantry and the point of honour 
grew and profpered* It was the reproach of thefe women, whicht 

G z on 
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on the banks of the Rhine and the Danube^ filled the coward 
with the bittereft forroW) and (lained him with themoft indeliUe 
infamy. It was their praife which communicated to the brave 
the livelieft joy and the moft lafting reputation. jfiB, fays Taci- 
tus, cuique fan^ijffimi tejles^ hi maximi laudatores (15). 

Thefe notions did not perifh when the Germans had made 
conquefts. The change of air, and of iituation, did not enfeeble 
this fpirit. The women were ftill the judges of peribnal merit ; 
and, to'' fome diftinguiflied female, did the valorous knight afcribe 
the glory of his atchievements. Her fmile and approbation, he 
confidered as the moft precious recompenfe; and, to obtata 
them, he plunged into dangers, and covered himfelf with duft 
and with blood. Ah ! fi ma Dame me voyoit ! exclaitted the* 
knight when performing a feat of valour (16). 

Nor were arms and the attachment to women the only fea* 
tures of importance in the charader of the German. Religion, 
which, in every age and in every nation, gives rife to fo many 
cuftoms, mingled itfelf in all his tranfadions. He adored an in- 
vifible being, to whom he afcribed infinite knowledge, juftice, and 
power (i 7). To. profit by his knowledge, he applied to divina- 
tion (18); to draw advantage from his juftice, he made appeals 
to his judgment (19); and to acquire, in ibme degree, his powers 
he had recourfe to incantation and magic (20). The dements* 
and the vifible parts of nature^ he conceived, at the fame time,. 

to 
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to be the refidence of fubordinate divinities* who, though the 
inftruoients only of the agency of the fupreme iatelligeQce» had 
a great fuperidrity over men, and were entitled to their attention' 
and reverence (ai)* Every tree and every fountain had its ge- 
nius ; the air, the woods, the water, had their fpirits. When he 
made a ftep, or looked around him,, he felt an impulfe of awe 
and of devotion. His anxiety, his amazement, his cnriofityy 
his hope, and his terror, were every moment excited. The moft 
ample fcope was afforded by thi« theology for the marvellous. 
Every thing, common as well as fingular, was imputed to fuper* 
natural agents. Elves, fairies, fprights, magicians, dwarfs, in- 
chanters, and giants, arofe (22). But, while the lefTer divinities 
of thefe nations attra£ted notice, it was to the fupreme intelligencer 
that the moflfmcere and the moft flattering worfhip was direded; 
and this god, amidft the general cares whichemployed him, found 
ieifure to attend more particularly to war, and valued his votary 
in proportioii to his courage. Thus religion and love came 
to inflame, and not to foften the ferocity of the German. His 
fword gfiined to him the aflPedion of bis miflrefs, and conciliated 

the favour of his deity. The laft was even fond of obeying, the 
call of the valiant ; . he appeared to them in battle, and fought 
by their fide (23)* Pevotion, of confeqiience, was not lefs me- 
ritorious than love or than valour (24). Chriftianity did not a^ 
bolilh this ufage.. It defcended to the middle ages. And> to love 
.Cod dixAx\i^Jadiksi vfas^ the fxrft-leflbn of chivalry (25).,. 



Bit, 
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But, though arms, gallantry* and devotion, produced the in- 
flitutions of chivalry, and formed its manners, it i^ not to be 
fancied, that they operated tbefe edFeiSks in a moment ; and thatf 
immediately on the fettlements of the barbarians, this fabric watt 
creded. The conquerors of Rome continued to feel and to prac- 
tife in its provinces, the iaftinds, the paffions* and the ufagea 
to which they had been accuflomed in their original feats. They 
were to be adive and ftrenuous^ without perceiving the lengths 
to which they would be carried* They were to builds without 
knowing it, a moft magnificent ftrudure. Out of the impulfe 
of their paffions, the inftitutions of chivalry were gradually to 
form themfelves. The paffion for arms, the fpirit of gallantryi 
and of devotion, which fo many writers pronounce to be the 
genuine ojBFspring of thefe wild affedations^ were in fad their 
fource ; and it happened, by a natural confequence^ that, for a 
time, the ceremonies and the ufages produced by them, encou« 
raged their importance^ and added to their firength. The ftept 
which marked their progrefs, fcrved to fofter their fpirit ; and, 
to the manners of ages, which we too often defpife as rude and 
ignoble, not to political refledion or legiilative wifdom, is that 
fyAem to be afcribed, which was to ad fo long and fo powerful^ 
ly in fociety^ and to produce infinite advantage and infinite cala- 
mity. 

It is to thofe only who apply to rude focieties the ideas of a 
cultivated aera> that the inftitutions of chivalry feem the produc- 
tion 
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tion of an enlightened policy. They retnctnber not the inexpe* 
rience of dark ageS) and the attachment of nations to their an* 
tient ufages. They confider not» that if an individual, in fuch 
times, were to arife of a capacity to frame fchemes of legiflitioa 
and government, he could not reduce thern to execution. He 
could not mould the conceptions of dates to correfpond to his 
own. It is from no pre-conceived plan, but from circumftances 
which exift in real life and affairs, that legiflators and politiciana 
acquire an afcendency among men. It was the adual conditioix^ 
of their times, not proje£ts fuggefted by philofopby and fpecula*-- 
tioni that directed the conduA of Lycurgus and SoloOr 
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SECTION V. 



The In/litutions of Chivalry, the Pre'eminence of Wometti Po* 
litetufsf and the Point of Honour, 






FR O M the ftate of the feudal nobles, and the exertion of 
the right of private war, it refulted, that the lower orders 
of men were courted and attended to in an uncommon degree. 
The military retainers of a noble, and the inhabitants of his 
lands, conftituted his power ; and it was not his intereft to ne« 
gledmen who might offer their fervice to an enemy. They 
ihared in his property and greatnefs, were flattered with his 
countenance, and formed the bulwark which fupported him. 

His own fons, thofe of his vaflals and tenants, and the ambi* 

> 

tious youth whom his renown attracted from a diftance, learned 
under his diredion the art of war, fought his battles, and en* 
titled themfelves to the honours of chivalry. 

Every defcendant of a gentleman, or every free-born perfon, 
had a capacity to bear arms, and to afpire to knighthood : And 

a long train of fervices prepared him to receive it. From his 

earlieft 
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earlieft years he attended the court, and refided in the caftle of 
his lord ; and in this fchool he acquired all the knightly virtues. 
The emulation of his equals, the example and admonitions of 
his chief, and the company of the ladies, from whofe number he 
was to feleA the accompliihed fair one, to whom he was to a*- 
fcribe all his fentiments and his actions, inflamed in him the 
pailion for war, infufed into his mind a zeal for religion, and in- 
ftrudled him in all the arts of a refpedful gallantry. From the 
performance of domeftic duties, which were the firft that em- 
ployed his attention, he was called to the management of horfes 
and of armour ( I )• He thea entered into greater familiarity 
with his lord, and accompanied him in all his hazardous expedi- 
tions. He became accuftomed to perils and to toils; he acqui- 
red, by degrees, the whole fcience of attack and of defence ; and, 
when his hard apprenticefliip was over, he a£ted himfelf as a 

knight, and fought and wi(hed for ftill feverer trials to exercife 
his ambition (2). 

To adorn him with arms, was originally, as I remarked, the 
fimple ceremonial which invefted the warriour with knighthood* 
But greater pomp and folemnity came to exprefs his advance- 
ment to this dignity. Its importance had grown with time ; the 
feudal inilitutions had foftered a tafte for fplendour; and the 
Ghriltian clergy, who lucceeded to the privileges of the Germa- 
nic priefts, improving on their ambition^ made religion intertere 
tn its forms(3}». 

H- The 
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The candidate prcfented himfelf in a church, where he con- 
feflcd his fins, and declared his repentance and remorfi?. Abfo- 
lution was then given him, and he pafled the night in watching 
and pious meditation. In the morning he heard mafs, and, ap- 
proaching the altar, placed his fword upon it, which was return- 
ed to him, with benedictions, by the hands of the prieft. The 
eucharift was next adminiftered to him ; and, having been bath- 
ed, to exprefs the purity which was neceffary for the ftkte into 
which he was to enter, he was dreffed in rich robes, and his fpurs 
and his fword were put on. He then appeared before his fove- 
reign or his chief, and, receiving a blow upon the neck, was 
dubbed a knight. This parade, courtly as well as facred, was 
concluded with feafting and merriment (4). 

The fplendour, however, which accompanied the exaltation 
to knighthood, was proportioned to the wealth and the birth of 
the candidate. The fame prodigal oftentation and pundilious 
grandeur, attended not the inveftiture of an inferior perfon, and 
the defcendant of a feudal lord. The rich and the great difplay- 
ed, on thefe occafions, their magnificence, their ingenuityi and 
their tafte (5). To furnifli an aid, accordingly, to make his eld- 
eft fon a knight, was one of the benevolences which were due to 
a feudal proprietor from his vaflals ; and, during the prevalence 
and purity of the Gothic manners, no contribution was paid with 
greater chearfulnefs. But while, in times of feftival and peace, 
Jhe admiffion to this honour was thus ftately and ambitious, a 

gentle 
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gentle ftroke with a fword was fuflScient, during war, to intitle 
to its privileges ; and, in this form, in the day of a battle, or in 
the hour of vidlory, it was ufual to beftow it, in order to re- 
ward the valiant, and to encourage prowefs (6j. 

When the warriour was promoted to knighthood, the com- 
pany and tables of the fovereign and the nobles were open to 
him ; and in times, when perfonal qualities were the great four- 
ces of renown and merit, no diftindion was more confiderable 
or important. It was permitted to him to wear gold, fur, and 
filk, and to furpafs in the richnefs of his drefs and arms. And, 
while his external appearance marked him out from inferior 
men, he was diftinguiflaed in his own order by his enfigns-ar- 
morial, and the peculiarities of his blazonry (7). He had cer* 
tain- privileges in hunting ; in executions for debt, it was not 
lawful to take his horfe and armour (8); and in the courti 
of law, fines beyond the ufual proportion were awarded to 
compenfate his wrongs. When a prifoner, and in the power 
of a conqueror, his rank preferved him from an unwor- 
thy or ignominious treatment. His word or promife might 
be relied upon with the firmed aflurance. Fetters and chains 
were only fit for the ignoble. When the chief, or the baron to 
whom he was more particularly attached, required not his aid, 
he might enter inta the lervice of another n^after. Penfions and 
prtfents rewarded his prowels ; and he was enriched by the 
fliare he received in the fpoils of an enemy, and by the ranlbms 
of his captives (y). . His ul'ual appearance in the field was on • 

H 2 horfe-* - 
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horfeback (i.o), attended by aa efquire; and, if his wealth fo 
increafed, that he could afford to have knights in his train, his 
fovereign allowed him the ufe of a banner or a flandard like the 
barcJns, and, like them, he exerdfed a civil as well as a military 
jurifdidion (i i). 

Nor did his death terminate the honours which were paid to 
him. The folemnity and ceremonies of his funeral, expreffcd 
his n^erits and the public regrets, A moaument was crc&cd to 
him, and the ornaments with which it was embellilhed, fuiting 

his actions and hiftory, infpired his pofterity with a generous e« 
mulation. The fword which he bad carried to battle, the {hield 
which had defended his body, and the other articles of his drefs 
and armour, became the objeds of refpe£t and veneration* The 
moft illuftrious perfons courted their poffeffion, and churches 
were often efteemed the only proper repoiitories of thefe attend* 
ants of his victories and valour (12). 

Splendid with knighthood, of which the honour was fo great 
as to give dignity even to kings and to princes, the generous 
and the afpiring were received in every quarter with attention and 
civility. The gates of every palace, and of every caftle, were 
thrown open to them ; and, in thefociety of the fair, the brave re- 
lieved the feverities of war, and fed their paflion for arms. 
Though it was the ftudy of the knight to confult the defence 
and the glory of the fiate, and to add to the ftrength and the repu« 

tation 
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tation of his chief, yet the praife of his miftrefs was the fpring 
of his valouFi aiid the fource of his adivity. It was for her that 
he fought and conquered. To her all his trophies were confe- 
crated. Her eye lighted up in his bofom the fire of ambition* 
His enterprife, his courage, his fplendour, his renown, proclaim- 
ed the power and the fame of her perfedions. 

The women failed not to feel their dominion. The dignity 
of rank and its proprieties, the pride of riches, tiie rivalftxip of 
beauty, unfolded their excellence and charms. Their natural 
modefty, the fandity of marriage, the value of chaft it y, impro- 
ved with time and with Chriftianity. The refpedful intercourfe 
they held with the knights, the adoration paid to them, the 
torneamcnts at which they prefided ( 1 3), the virtues they infpi- 
red, the exploits atchieved to their honour, concurred to promote 
their elevation and luftre. To their enamoured votaries they 
feemed to be divinities ; and toils, conflids, and blood, purchaled 
their favour and their fmiles. 

Placed out to general admiration, they ftudied to deferve it. 
Intent on the fame of their lovers, watchful of the glory of their 
nation, their aflFediions were roufed ; and they knew not that 
unquiet indolence, which, foftening the mind, awakens the ima- 
gination and the fenfes. Concerned in great affairs, they were 
agitated with great paffions. They profpered whatever was mcft 
noble in our nature, generofity, public virtue, humanity, prowefs. 

They 
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They partook in the greatnefs they communicated. Their foft- 

nefs mingled with courage, their fenfibility with pride. With 

the charaSeriftics of their own lex, thev blended thofe of the 
other. 



Events, important and afFe£ting, actions of gcnerofity, en- 
terprife, and valour, exhibited in the courfe of pjublic and pri- 
vate wars, were often employing their thoughts and converfa- 
tion. And, in the feafons of feftivity and peace, the greater and 
the leffer torneaments exercifed their attention and anxiety (14). 
Thefe images of war were announced with parade and ceremo- 

« 

ny. Judges were appointed to determine in them, and to main- 
tain the laws of chivalry ; and they were generally feleded from 
among the aged knights, who came in crouds to live over again 
the fcenes they had a£ted, and to encourage and diredt the in- 
trepidity and the (kill of the afpiring youth.- The combatants, 
entering the lifts flowly, and with a grave and majeftic air, pro- 
nounced aloud the names of the ladies to whom they had vowed 
their hearts and their homage. This privilege they had obtain- 
ed at the expence of many a gallant atchievement ; and they 
were prefented by the fair ones with a riband, a bracelet, . a 
veil, or fome detached ornament of their drefs, which they af- 
fixed to their helmets or their fhields, and confidered as the 
pledges of vidory(i5). Every fignal advantage won in the 
confli6l:s, was proclaimed by the inftruments of the minftrels, 
and the voices of the, heralds. Animated by the prefence of the 

ladies, 
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ladieSi by the fenfe of their former renown, and of that of their 
anceftors, the champions^ difplayed the moft brilliant feats of ao 
tivityj addrcfs, and valour. And the ladies, entering into their 
agitations, felt the ardours of emulation, and the tranfports of 
glory (16). When the torneaments were finilhed, the prizes 
were diftributed with a ceremonious impartiality. The officers 
who had been appointed to obferve every circumftance which 
paffed in the condu£t of the combatants, made their reports to 
the judges. The fufFrages of the fpedators were colleded. Af- 
ter ferious deliberation, in which the moft celebrated perfonages 
who were prefent were proud to affift, the names of the conquer- 
ors were pronounced. Ladies were then chofen, who were to 
prefent to them the fymbols of viftory; and, in thefe fortunate 
moments, they were permitted to imprint a kifs on the lips of 
thefe fair difpofers of renown. Amidft the contending praife of 
the judges and the knights, the mufic of war, and the fhouts of 
the people, the vigors were now conduced to the palace of the 

prince or the noble who exhibited the torneament. There, at 
the feafty which concluded their triumph,' they were expofed to 
the keen look, and the impaflioned admiration of whatever was 
moft accompliflied in beauty and in arms. And, in the height 
of a glory, in which they might well have forgot that they were 
mortal, they emplpyed themfel ves to confole the knights they 
had vanquifhed, and afcribed their fuccefs to fortune, not to va« 
lour ; difpIayiQg a demeanour complacent and gentle, difarming 

lenvy 
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envy by modefty, and enhancing greatnefs by generous fympa- 
thy and magnanimous condefcenfion (17). 

The operation of love and of glory, fo powerful in the infti- 
tutions of which I fpeak, was advanced and infpirited by re- 
ligion ; and principles, the moft efficacious in our nature, built 
the fabric of the Gothic manners. Devotion had charaderifed 
the barbarian in his woods. The god of war was propitious to 
the brave, the confecrated ftandard led to vi£h>ry ( 1 8), and an 
immortality and a paradife took away its terrors from death (19). 
Chriftianity, which looks with a fovereign contempt to every 
other mode of faith, which holds out to the believer the moft 
flattering joys, and which, not contented with haunting guilt 
with remorfe in the prefent fcene, lifts it from its grave to tor* 
ture it with eternal pains in another exiftence ; Chriftianity, I 
fay, was more calculated, than the fuperftitions of paganifm, to 
imprefs the imagination and the heart (20}. The rite of baptifmi 
taught the follower of Odin to transfer his worfliip to Chrift. 
To defend Chriftianity with his fword and his life, became a fa*» 
cred vow, to which every knight was ambitious to fubmit. He 
confidered himfelf as a faint, as well as a hero ; and, on the foun« 
dation of his piety, the fucceflbrs of St Peter were to precipitate 
the armies of Etirope upon Afia, and to commence the crufades, 
thofe memorable monuments of fuperftition and heroifm(2i). 
The lady, not lefs than the knight, was to feel the influence of 
this religion. Society was to be difturhcd with the fublime ex- 
travagance 
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tratagance of fanatics, who were to court perfedions out of the 
order of nature. Mortifications, aufterities, and penances, were 
to be meritorious in proportion to their duration and cruelty. 
The powers and affedions of the mind and the heart, were to 
ficken and to languifh in frivolous and fatiguing ceremonials. 
The eye of beauty was to fadden in monafteries and in foIitude> 
or to light the unholy fires of a rampant priefthood. The deity 
was to be worfhipped in abjeCknefs and in terror, as if he con^ 
temned the works he had made, and took delight in human de-- 
jedtion and wretchednefs. 

But, while ecclefiaftics, defigning and ambitious, were to abufe 
mankind by the means of this new faith, it was to be beneficial 
to manners by the purity of its moral. While it was to guard 
the fexes from frailty, it invigorated the fenfe of juftice ; and, 
in a period of difordcr and confufion, taught the knight to be 
flrenuous in vindicating the wrongs of the injured. The weak 
and the oppreffed, the orphan and the widow, had a particular 
claim to his protedion. To difobey their call, was to infringe 
a law of chivalry, and to incur diflionour and infamy. He 
feemed, in fome meafure, to be entrufted with the power of the 
magiftrate; and the fafhion of the times made him forward to 
employ his arm, and to fpill his blood in the caufe of innocence: 
and virtue. 



Thus 
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Thus war, gallantry, and devotion, conlpired to form the cha- 
racter of the knight. And thefe manners, fo lofty and fo roman- 
tic, were forages to give a fplendour to Europe, by diredling the 
fortunes of its nations, and by producing examples of magnani- 
mity and valour, which are unequalled in the annals of man- 
kind. But their effects in policy and war, however confpicuous, 
are of little confideration^ when compared with the permanent 
tone they communicated to fociety. The fpirit of humanity, 
which diftinguifhes modern times in the periods of war, as well 
as of peace ; the gallantry which prevails in our converfations 
and private intercourfe ; on our theatres, and in our public afiem- 
blies and amufements ; the point of honour which corrects the 
violence of the paflions, by improving our delicacy, and the 
fenfe of propriety and decoriim ; and which, by teaching us to 
confider the importance of others, makes us value our own ; 
thefe circumftances arofe out of chivalry, and difcriminate the 
modern from the antient world. 

The knight, while he acquired, in the company of the ladies, 
the graces of external behaviour, improved his natural fenfibili- 
ty and tendernefs. He fmoothed over the roughnefs of war 
with politenefs. To be rude to a lady, or to fpeak to her difad- 
vantage, was a crime which could not be pardoned. He guard- 
ed her pofleflions from the rapacious, and maintained her repu* 
tation againft dander. The uncourteous offender was driven from 
the fociety of the valiant ; and the interpofuion of the fair was 

often 
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often neceffary to proted him from death. But the courtefy of 
the knight, though due in a peculiar manner to the female fex, 

extended itfelf to all the bufinefs and intercourfe of civil life. 
He ftudied a habitual elegance of manners. Politenefs became 
a knightly virtue ; it even attended him to the field of battle, 
and checked his paeons in the ardour of vidory. The gene- 
rofity and the delicate attentions he fhowed to the enemy he had 
vanquiflied, are a fatire on the warriours of antiquity (23), His 
triumphs were difgraced by no indecent joy, no brutal ferocity. 
Courteous and generous in the general drain of his condu<ft, 
refined to extravagance in his gallantry to the ladies, and the de« 
clared protedor of religion and innocence, he was himfelf to be 
free from every (lain. His rank, his duties, and his cares, made 
him aim at the perfedion of virtue. His honour was to be as 
inconteftable as his valour. He profeffed the moft fcrupulous 
adherence to truth and to juftice. And, the defeds of civil go- 
vernment, and his perfonal independence, gave an uncommon 
value and propriety to his perfonal fidelity. The formalities of 
the fingle combat, which were fo fcrupuloufly juft, as to remove 
even the fufpicion of every thing unfair and difhonourable, fo- 
ftered the pundlilious nicety of his demeanour (24). To utter 
a falfehood, was an offence of which the infamy was never to 
be effaced. The culprit was degraded from knighthood; a 
punifhment more terrible to the warriour than death (25), To 
give the lie to a knight was, of confequence, toinfult him in a 
point the moft tender } and, while he was careful to maintaia 

I 2 hia 
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his integrity, and ambitious to entitk himfelf to its honours, he 
was ardent and forward to defend himfelf againft an improper 
accufation, and to punifh the abufer of his name. His delicacies 
on this head demand refped): and commendation ; yet the ri- 
gid moralift has been pleafed to make them the objed of his ri- 
dicule. His ridicule, howeverj is as abfurd as it is contemptu- 
0U8, It applies not to the purer ages of chivalry, when honour 
was infeparable from virtue j and, perhaps, it is unjuft in every 
application, but when it refers to individuals, who, being foul 
with meannefs, lay claim to the confideration of probity and 
charafter, and infolently appeal to their fwords to fupport thfiir 
preten(ion8« 
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CHAPTER L 
Of the Spirit of Fiefs. 

SECTION I. 

Ji Di/HnHion in the E^iory of the Feudal AJfociatim, The Feu- 
dal Incidents, Their Advantages in one Situation. Their Dif" 
advantages in another. The Influence of thefe different Situ- 
ations on Society and Manners. 

TH E geoerofity of the barbaric manners was to fuffer 
by the growing prbpenfity to intereft. Refinement and 
property were to open up the felfiShaefs of mankind ; and the 

feudal 
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feudal aflbciation, which was originally an exercife of bounty 
and gratitude, was to be a fource of oppreifion and wantonnefs. 
The fruits of love, amity, and friendfliip, were to become the 
foundation of difcord and contention. The fuperior and the 

vafTal, the chief and the retainer, fo intimately conneded, and 
fo fondly attached, were to be hoftile to each other. Violence 
and corruption were to disfigure fociety ; and fcenes of fplen- 
dour, liberty, and greatnefs, were to be fucceeded by rapacity, 
opprefiion, and meannefs. 

The diftinflion of thefe different fituations, though negleded 
by the antiquary, the lawyer, and the hiftorian, is yet a matter 
of the greateil importance. It is, in fome meafure, the key to 
the hiftory of modern nations. It will lead us to dtfcover many 
miftakes and mifapprehenfions which conceal and deform topics 
of the higheft moment and curiofity. It will overthrow many 
pofitions which have perplexed and mifled the refcarches of the 
learned, and the reafonings of the fpeculative. 

While the greatnefs and fimplicity of thofe manners, which 
the conquerors of Rome brought with them from their woods, 
continued to animate their pofterity, the feudal affociation was 
noble in its principles, and ufeful in its pradiice. The folicitudes, 
'and the mercenary fpirit which rife up with commerce, were un- 
known, and the fuUeft fcope was given to nature and the paf- 
fions. The adions and condufl: of men were direded by fenti- 

ment 
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meat and afFedion. In the ardour of private confederacies, the 
general feelings of generofity were augmented. The emotions 
of the heart increafed their force by confinement. And the lord 
and the vaiTal were linked to each other in the clofefl connexion. 
The arms and the zeal of his followers were the ftrength and 
the bulwark of the chief or the fuperior. The bounty and the 
power of the chief or the fuperior, were the fubfiftence and pro- 
tection of the followers or the vaflals. Their interefts and their 
pailions were the fame ; and a conftant communication of good 
offices kept alive their attachments. 

The vafTal, kneeling before his lord, and putting his hands in- 
to his, acknowledged him for his fuperior ; ' I become,' faid he, 
^ your man, from this day forward, fcM- life, and limb, and 

■ 

* earthly honour.* The lord, receiving him in his arms, gave 
him the kifs, which bellowed his countenance and favour. This 
rite, known under the appellation Qihomag€^ exprefled fubmiflion 
and reverence on the part of the vaiTal, protedion and defence on 
that of the lord. The oath ofyi^///, or the engagement of fide- 
lity, was then pronounced. * Hear this, my lord,' faid the vaflal, « I 
^ will be faithful and loyal to you, for the tenements I hold. So 

* help me God and his faints (i).' They were exa£t to obliga- 
tions in which were comprifed their intereft, their glory, and 
their pleafure. In every ad of civil life, in peace and in war, 
they found alike the ufes and advantages of their union. In the 

caftle of the lord, the vaflal added to his retinue, and proclaimed 

his 
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his magnificence. In his court he aflifted in the adminiftration 
of juftice. In the field, he fought by his fide, and covered his 
perfon with his fiiield. On the foundation of their connedion, 
and of that of the land or fief, which the former bellowed on the 
latter, a train of incidents were to arife, the unequivocal exprcf- 
fions of friendfhip and habitude, the tender and aflFedionate 
fruits cff an intercourfe the mof): devoted and zealous. ' 

While the grants of land ware precarious, or for life, the fupe« 
rior was fond to educate in his hall the ex:pedants of his fiefs. 
And, when they defcended to a feries of heirs, or in perpetuity, 
he was careful, on the death of the feudator, to take the charge 
of his fon, and his eftate. The former was a hope to him of 

fotore grcatnefs. He proteCked' his perfon, diwded hia educa- 
tion, anid wnftshed owr hie concerns. He felt a pride in obier- 
Ting his approaches to manhood, and ddiverisd to bitn, on his 
majority, the lands of his anceftor, which he bad been fiudious 
to improve. Thefe cares were eocprelfed ia the incident of 
nvardjhip. 

The vafial, on entering to his fief, confcious of gratitude, and 

won with the attentions of his lord, made him a preftnt. This 

acknowledgement, fo natural, and fo cotnmendaMe, produced the 

incident of relief. 

Gcateful 
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Grateful for the paft, and anxious for the future favour of hia 
chief, the vaflal did not incline to ally himfelf to a family which 
was hoilile to him. The chief was ambitious to add to his 
power and fplendour, by confulting the advantageous alliance of 
his vaffal. They joined in finding out the lady whofe charms 
and whofe connexions might accord with the paflions of the one 
and the policy of the other. This attention gave eftablifhment 
to the incident of marriage. 

When the fuperior was reduced to diftrefs and captivity, in the 
courfe of public or of private wars, when he was in embaraflf* 
ment from prodigality or wafte, when he required an augmen- 
tation of means to fupport his grandeur, or to advance his 
fchemes and ambition, th&vafTal was forward to relieve and aflifl: 

him by the communication of his wealth. On this foundation 
there grew the incident of aid. 

When the vaflal gave way to violence and diforder, or when 
by cowardice, treachery, or any ftriking delinquence, he render- 
ed himfelf unworthy of his fief, the facred ties which bound him 
to his lord were infringed. It was necefiary to deprive him of 
his land, and to give it to a more honourable holder. This was 
the origin of the incident of tfchcat (2). 

Amidft the contention of friendfhip, and the mutuality of mind 
exercifed and informed the lord and the vaflal, there was 

K experienced 
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experienced a condition of adivityi liberty, and happinefs (3)* 
The vaffals attended to the retainers who were immediatdy b*- 
low them. In their turn, they were courted by the lords,- whofe 
ftrength they conftituted (4). And the lords gave importance to 
the fovereign, A fubordination was known, which was regular^ 
compact, and powerful. The conllituent parts interefted in go- 
vernment (5), as well as war, wefe attentive^ in their fevcfal de* 
partments, to the purpofes of order and juftice { and, in national 
operations, they a^ed with an union that made them formidable. 
Of this aifociation, political liberty was the refult. And, while 
this fortunate date of things continued, the people^ in every 
country of Europe, came in arms to their national afSsmbly^ or 
appeared in it by their reprefentativea (6), 

Sueh^ in a ihotc pariicular mimtieri was the condition of th^ 
Anglo-Saxon period of our hift6r^ ; ai^d the peojp)^^ l^^PPy ^^^^ 
in their individual and their politic capacity, as men and as citi- 
tens, were to belt', more relufkantly, the oppfeSions of the Nor- 
man times. The impreffion of their felicity wae to defcen4 
dowik with vivacity, in the iiiccejSioft of the earlier Normaa 
|)rince^, and to produte the moft fbemorabie ftruggles for liber« 
ty. 

Nor was it in England only that fuch convulfions were expe- 
rienced. The fame itijuftice and oppr'eflioa^ which weii^ to (hake 
this natioQ, prevailed in every coaatry of £urop$, and gave a 

beginning 
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beginning to thofe contentions which were to terminate in the 
deftruAion of their antient independence. 

In this ifland alone, the valour and the fortune of its inhabi- 
tants were to teach freedom to revive in the midft of tyranny. 
The barons and the people were to inform King John of his 
condition and their own ; and to give thofe leflbns of inftruc- 
tion to his.fucceffors which they are never to forget without dan- 
ger ; and which a future tyrant was to confirm with his blood, 
while an injured nation made it to ilream from the fcaffoid to a- 
tone an infoleot ambition, aiid violated laws. 

Diforders, which were to be felt throughout Europe, are not 
to be referred entirely to the rapacity and the adminiftration^of 
princes. There mull be a caufe more comprehenfive and gene- 
ral) to which they are chiefly to be afcribed. 

The original manners which the conquerors of the Romans 
brought from their forefts, were to fpend their force. The high 
fentiments which had refulted from the limited ideas^ of property, 
were to decay. The generous maxims of the feudal aflbciation, 
and the didnterefted wildnefs of chivalry, were to fuflPer with 
time. Property was unfolded in all its relations, and in all its 
ufes. It became a diftin^ion more powerful than merit, and was 
to alter the condition of fociety. By feparating the interefts of 
the lord and the vaflal, it v^as to deflroy for ever the principles 

K2 of 
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of their afibciation ; and the incidents^ which> in a better age* 
had foftered their friendftiip, were to feed their rage, and to pro- 
long their animofity. As their confederacy had been attended 
with advantages and glory, their difadFedion was marked with 
debafement and fubjedion. Out of the fweets of love, a fatal 
bitternefs was engendered. Sufferance was to fucceed to en- 
joyment J oppreflion to freedom. Society and government were 
to be tumuhuous and diforderly ; and difeafes and infirmities 
were to threaten their decay. 

In the prevalence of property and of mercenary views, the 
'ward of the infant vaiTal, which the fuperior once confidered as 
a facred care and an honourable truft, was to be regarded in no 
other light than as a lucrative emolument. The acquifition& 
of the vaflal, which, in their ftate of agreement and cordiality, 
were a ftrengtTi to the lord, feemed now to detrad from his do- 
mains. He committed fpoil on the eftate which, of old, it was 
his pride to improve. He negleded the educatipn of the heir. 
He gave repeated infults to his perfon. The relations of the 
vaffal were often to buy from the fuperior the cuftody of his 
perfon and his lands. This right was more frequently to be Jet 
out to exercife the rapacity of ftrangers. The treafury of prin- 
ces was to increafe with this traffic j and fubjed-fuperiors were 
to imitate, as well from neceffity as from choice, the example of 
princes (7). The heir, on his joylefs majority, received the lands 
of his anceftor j and, while he furveyed, with a melancholy eye, 

his- 
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his caftlesy which bore the marks of negle£tf and his fields, which 
were deformed with wafte, new grievances were to embitter hi& 
complaints, and to fwell his paffions* 

The reliefs which originally was no more than a prefent, ac 
the pleafure of the vaflal, on his entering into the fief, was con* 
folidated into a right. An expreilion of gratitude was convert*- 
ed into a debt and a burden* The fuperior, before he invefted 
the heir in his land, made an exadlion from him, in which he 
had no rule but his rapacity. His demand was exorbitant and 
grievous. And ^ the heir delayed too long to extinguiih this 
fine of redemption, or was unable to pay it, the fuperior conti« 
nued his pofTelTion of the eftate.. Rigours, fo humiliating and 
fo frantic, produced clamour, difcontent, and outrage. Mitiga-^ 
tions were to be applied to them, and to prove inefFedual. Laws 
were to be made againil them, and to be difregarded (8). 

The marriage of the vaflal, which could not be abufed while 
their aflbciation was firm and their intereft mutual, became a 
moll ruinous perquiiite, when their aflbciation was broken, and 
their intercft dilcurdant. The luperior could give his vafTil in 
marriage to whom he pleafed.- This right he exerted as a pro- 
perty. It might be purchafed from him by the vaflal himfelf, or 
by a ftranger. The marriage of the vaflal, without the eonfent 
of the fuperior, involved the forfeiture of the eftate, or was pu- 
aifli((d with opprcffive penalties. ,It was a rule, indeed, relulting. 

ouc^ 
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out of their forin€r habltudee, that the heir fhould not be married 
to his difparageinent (9). But this rule was overlooked amidft 
the violence of the times. The fupcrior had no check but from 
his humanity, the vaffal no relief but in remonftrance. 

This right, fo mortifying to the male heir, was a ftretch of 
ftill wilder oppreffion, and more ferocious cruelty, when exerci- 
fed on the female ward. Her hand might be tendered at the 
will of the fuperior. He might pay no attention co her affec- 
tions. She was to fubmit at his mandate to indecent embraces, 
unfan&ioned with love. Her beauty was to Icfe its fweets, and 
her heart its enjoyments, to feed his avarice, and to gratify his 
whim. Her relations were often to buy from him a privilege 
fo frightful ; and the unfeeling tyrant was to paint the horrors 
of its exertion, to extort his demand (10). 

The aid which, in happier times, the vaffal beftowed out of 
benevolence to relieve the diftrefs, and to affift the grandeur of 
his lord, became a burden and a tax in the mifery of their dif- 
affedion. It was arrogated as a duty and a tax. The lord cal- 
kd for an aid or contribution, when his eldeft daughter was 
married, when his elded fon was made a knight, and when, ha« 
ving been taken in war, his own peribn was to be ranfomed. 
Thefe were efteemed the legal occaflons when exactions could be 
made(ii). But cuftom and practice authorifed the requifition 
of aids on pretences the moft frivolous. When the crown or the 

lord 
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lord was difpofed to be oppreffive, they could find a reafon for 
an aid ; and wants* not his own* were to affed every moment 
the fubftance of the Taflal (i2)« 

While their confederacy was maintained, it was not on any^ 
flight Ibundationi that the fief could be taken from the vaflaL 
Cowardice, difhonour, treachery, or treafbn, were then the caufes 
of (/cheat. The lord was not to be fb offended with lefier delin-i^ 
quencies, as to tak6 poflefiion of the eftate. In the times, however, 
of their difagreement, the caufes of forfeiture were to multiply, 
and he was to be adive to enforce them* Trefpaffes and trifles 
were to be fufficient grounds for the feifure of lands, of which 
the poffcffor was offenfive. The vaffal held a precarious and 
dangerous territory ; and, with a mind difpofed to be hoftile to 
his chief, was to obferve to him an attentive and pundilious de- 
meanour. If he refufed too long to attend the court of the fu* 
periof, and to give his oath of fidelity j if he happened to com- 
mit the flighteft infringement of his oath ; if he forefaw any 
toisfortune that was to befal his lord, and neglcded to inform 
him of il ; if, by any ad, he was to affed the credit or the re- 
putation of his fuperior ; if he Ihould Chance to reveal any pri- 
vate circumftance concerning him ; if he ihould grant an infeu- 
dation in any other form than that in which he held his own ;. 
if he Ihould make love to the wife or the daughter of his lord, 

or (hould carcfs his fifteri while yet a virgin and unmarried ;* ' 

thefe,* 
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thefe, and reafons ftill more abfurd, were to forfeit the eftate to 
the fuperior, and to involve the ruin of the vaffal, and that of his 
family (13). /• . 

A fyftem of oppreffion the moft deftrudive was thus efta- 
bli(hed ; and, by a ftrange peculiarity in the hiftory of man- 
kind, the fame incidents were to aft in the production of fitua- 
tions the moft oppofite. In one period, they were to encourage 

liberty and happinefs ; in another, rapacity and favagenefs. 
Profpcrity and vigour attended the feudal aflbciation in its youth. 
Its maturity was marked with peeviftincfs and infirmities j and 
a croud of obfervers, being only to fee it in this condition^ were 
to miftake its fpirit, and to. furvey it without enlargement. 

The monks, who, on the revival of letters, prefumed to chro- 
nicle the tranfaftions of men, looked to the paft with the pre« 
judices of their own times. They could know, and could com- 
prehend, no manners but their own. The cultivated hiftorian 
was to obferve and to complain of their omiffions ; but> inftead 
of labouring to fupply them, he was only to arrange their ma- 
terials, to hold out, with luftre, fome fuperior names, and to 
give his narrative the charm of piSure and ornament. The 
lawyer and the antiquary were to be equally uninftrudivej 
while the former confines his remark to the legiflation and the 
pradice of his own age j and while the latter, amufing himfelf 
in the fearch of dates and of trifles, feeks not to advance into 

any 
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any general view8» or to catch the fpirit of thofe antient period8» 
which provoke his fweat and his toih 

The ufages and cuftoms which the barbaric tribes brought 
from their woods, the remote fource of all their laws, tranfac- 
tions, and eftablifhments, were to be obferved with a tranGent 
regard. They are, notwithftanding, the fure guides which are 
to direGt the inquirer In the darknefs and obfcurity of the mid- 
dle times. They point to, and evince the diftin£tion that is now 
made in the hidory of the feudal aflbciation. And, tlxey aire to 
lead to other diftin^ons of cunofity and ufefulnefs. 
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A Di/iiiUiion in the ffifiory of Arms and Chivalry, The Sove- 
reign is conftdered as the Fountain of Honour. The Epoch of 
the Grandeur of Chivalry. The Decline of Fiefs. The Reme- 
dyfor their Recovery. The Invention of Knigbt^Jervice. The 
Knight^ s Fee. The Diftin^ion betnveen the Knight of Tenure 
and the Knight of Honour. Fiefs under Knight-fervice. 



TH E decline of the Gothic manner8» while it affeded 
fo ftrongly the feudal afTociation, did not fail to extend 
its influence to chivalry and arms. Every pofleffor of a fief con* 
ferred, of old, at his pleafure, the dignity of knighthood ; and 
every perfon who had been admitted to knighthood, had a title 
to beftow it. But, when the feudal conne&ion was infringed, 
and its generous principles were deftroyed, the feudatory was 
difpofed no longer to feek out the meritorious whom he might 
advance to an honour, which was to be an advantage, and to re- 
flect a glory to his fuperior. He was now the enemy, not the 
friend of his lord, and wiflied neither to add to his fplendour in 
peace, nor to his power in war. He had grown more felfifti with 

time, 
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time, and the knowledge of property. He was to avoid, not lefs 
from intereft than paffion, the having knights in his train. The 
right which it had been his pride to exercife, he regarded with 
coldnefs. And, what the pofleflbr of the fief was carelefs to be- 
f|ow, the fimple knight did not pertinacioufly arrogate as a pre* 
rogative. The prince or fovereign, from whom it had always- 
been the greateft favour to receive this dignity, came, by degrees, 
exclufively to confer it. At the head of the flate and of arms, 
he was to be confidered as the fountain of honour. 



The diftindion of knighthood, accordingly, did not imme- 
diately fall in the declenfion of the feudal afTociation. It felt, 
indeed, the (hock which feparated the interefls of the fuperior 
and the vaflal j but, furviving its impulfe, it was to rife, for a 
time, in height and fplendour. When in the creation only, and 
at the difpofal of the Prince, it was to acquire a value from his 
greatnefs. It was to be given, for a feafon, with more choice 
and referve, than when at the will of the pofleflbr of the fief, 
and of the fimple knight. Higher feats of prowefs) the pof- 
feflion of greater wealth, more illuftrious defcent, were to be re- 
quired in its candidate. This was the epoch of its luftire and 
renown. Heralds, (kilful in pedigrees and armories, were to 
multiply. The duel was to improve in ceremony and parade ; 
torneaments were to advance in magnificence ; and, a cour; of 
chivalry, extenfive in its jurifdidion, was to regulate deeds of 
arms, and ufages of war (i). 

L z. But, 
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But) while the feudal aflbciatton ia its dediiie was thu« to 
contribute to the elcTation of the anttent cbtTalryt by threaten* 
ing its ruifi, ic was to produce effe^ of fiill higher importance^ 
and of an operzoion not kfs univerfal. It was to give a new ap* 
pearance to fiefs» and a more regular form to the feiiidal militia. 
It was to protra£k the fall of a fyftem already ruinou69 to create 
new diforderSf and to lead to new eftablilhments. 

Though the cordiality of the lord and the vacfial was decayed, 
the grant of laud from the former to the latter continued its obli- 
gations. The vaiTal was held by a tie^ which he could not re- 
nounce without forfaking his importance. His (uroperty and 
fubfiftence faftened him to an enemy. His paffions and his du* 
ties were at variance^ He might hate the perfon of his lordi 
but he was to bow to him as his fuperior. The grant of land 
he enjoyed, bound him to the performance of military fervice. 
With a cold heart, he was to buckle himfelf in his armour j and, 
with reludant fteps, he was to follow the march of his chief. 
Of old, it had been his fondeft attention to carry all his ftrength 
againft an enemy, that he might difplay his own greatncfs, and 
add to the magnificence of his fuperior. He now furnilhed un- 
willingly the leaft affiftance in his power. The fervour of his 
former condudt was never more to advance the meafures of am- 
bition. And, in this (late of things, the feudal militia was to 
obftrua and retard, rather than to forward the operations of 

princes. 

In 
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la the heart of a populous kingdom, aod furrounded with 
fubje^ accuftomed to armsy the feudal fovereign was thus to 
feel an unnaturd weaknefs. A malady, fo formidable^ could 
tiot but produce an anxiety for its cure. And^ what is no lefs 
certain than peculiar, in the diflFereot countries of Europe, the 
fame remedy was applied to it. 

Fiefs, or the grants of land under military fervice, had ad- 
vanced from being annual to be for life; and, from being dona- 
tions for life, they were to proceed to be hereditary. It was be- 
fore the eftablifliment of this ultimate point in their progreffion, 
tiiat the happinefs of the feudal afTociation was difturbed. 
And, it was the eftabliihment of this point which was to afford 
the opportunity to princes of recovering, in fome degree, their 
greatnefs. While the cordiality of the vaiTal was maintained, a 
general obligation of military fervice was fufficient to induce him 
to marihal all his force in the field. When this cordiality was 
deflroyed, policy was to extort what his generofity and attach- 
ment had conferred. Lands were \o be burdened with a full 
and exa£i: proportion of foldiers. The giving them out in per- 
petuity was the feafon for annexing this burden. An expedi- 
ent, natural, and not to be oppofed, fuggefted itfelf. The te- 
nure of knight-Jervice was invented. 

A portion of land, of which the grant, by the agreement of 
the giver and the receiver, entitled to the fervice of a foldier or a 

knight, 
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kaight, was a knight^ s fee. An eftate, of two hundred feea, far- 
nlihed, of confequence, two hundred knights* Manours^ ha- 
ronies, and earldoms, were thus powerful, in proportion to their 
extenfivenefs. The grants from the foVereign to the nobles 

^ 

claimed the fervice of fo many knights ; and the fub-in&uda* 
tions of the nobles enabled them to perform this fervice (2')* The 
.tenants of the crown who were not noble, had alfo their fees, 
and furniihed proportionally their knights. Grants in capke^ 
or from the fovereign, and the fub4nfeudations of vafTals, called 
out the force of the kingdom. The prince, the nobility, and 

the people, were in the capacities of a general, officers, and foU 
diers. A call to arms put the nation into motion. An army, 
numerous and powerful, could be aflembled with expedition^ 
exad in its arrangements, and in a ftate for defence and hofti^ 

lity (3). 

Such, I conceive, was the origin and nature of the tenure of 
. knight-fervice. And thus, in the hiftory of the feudal inftitu- 
tions, there are two remarkable periods ; the epoch which pre- 
ceded the invention of knight-fervice, and the epoch during, 
which it prevailed. 

The knights produced by this tenure, differed ntoft effentiaL- 
ly from the knights of whom I have formerly fpoken. But, 
though the train of thinking into which I have been led, points 
to their peculiarities with an obvious clearnefe, the miftakes.of 

grave 
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grare men» and an attention to perfpicuityi oblige me to exprefs 
their diftindive charaQers (4). 

The one clafs of knights was of a high antiquity ; the other 
was not heard of till the invention of ^ifee. The adorning with 
arms and the blow of the fword^ made the ad of the creation of 
.the antient knight ; the new knight was conftituted by an in- 
veihnent in a piece of land. The former was the member of 
an order of dignity which had particular privileges and diflinc- 
tions ; the latter was the receiver of a feudal grant. Knight- 
hood was an honour ; knight-fervicc a tenure. The firft com- 
municated fplendour to an army ; the laft gave it ftrength and 
numbers. The knight of honour might ferve in any ftation 
whatever ; the knight of tenure was in the rank of a foldier. 

It 18 true, at the fame time, that every noble and baron were 
knights of tenure, as they held their lands by knight-fervice. 
But the number oi fees they poflefled, and their creation into 
rank, feparated them widely from the fimple individuals, to 
whom they gave out grants of their lands, and who were merely 
the knights of tenure. It is no lefs true, that the fovereign, 
without conferring nobility, might give even a fingle fee to a 
tenant j and, fuch vaffals in capitt of the crown, as well as the 
vaffals of /u^/if fees from a fubjea, were the mere knights of 
tenure. But the former, in refpeft of their holding from the 
crown, were to be called to take upon themfelves the knight- 
hood 



1 
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hood of honour j a condition, in which they might rife from the 
ranks, and be promoted to offices and command. And, as tp 
the vaflals in capite of the crown, who had many fees, theic 
wealth, of itfelf, fufficiently diftinguiflied them beyond the ftate 
of the mere knights of tenure. In fadi, they poflcffed an au- 
thority over men who were of this laft defcription ; for, in pro- 
portion to their lands, were the fees they gave oatt And the 
knights they commanded [$). 

It was, in this manner, that the tenure of knight^ierrica came 
to recover the feudal militia, at a time when it was perilling in 
weaknefs. But, though it bound more cfefdy, in the conne6kioQ 
of land, the fuperior and the vaflals by the fixednefs of the fer- 
vice it enjoined, it could not bring back their antient cordiality. 
It gave a ilrength and confiftency to the military department of the 
feudal inftitutions ; but it removed none of their civil inconvenien- 
cies and burdens. Thefe, on the contrary, were to increase dtt«- 
ring its prevalence. It was to brace, only, with a temporary vi- 
gour, a fyftem which no prudence or art could accommodate to 
refining manners. 

The incident s^ which had grown with the progrefs'of fiefs, ftiU 
continued their operation. Every grant by the tenure of knight- 
fervice, was attended with homage and fealty, and was expofed 
to wardship and relief, to marriage, aid, and efcheat.^ The fupe- 
rior had ftiU his pretenfions and his claims ^ the vaflal was ftill 

to 
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to fuflPer and to complain. Promifes of the relaxation of the 
feudal perquifites, were to be made by princes, and to be 
forgotten. Legal folemnities of reftraint were to be held out> 
and) occafionally, to produce their eflFed. But, palliatives, 
feeble or forced, were not fo controul the fpirit of the fy- 
flem and the times. Fiefs, while they fuftained, in the tenure 
of knight-fervice, the grandeur of the European ftates were 
wafting with internal debilities. And the eye, in furveying 
their ftrength and magnificence, can trace the marks of an ap*- 
proaching weaknefs and decline. 



M CHAP- 
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The Progreffion of Fiefs. The Benefice^ the Fief and Allodiality. 
Different Opinions on thefe Topics. The Fruits of the Fief 
Its Perpetuity. The JEra of Hereditary Fiefs. Knight-fervice. 
Particular Applications to the Hiftory of England. Doubts 
concerning the IntroduSiion of the Feudal Law into England. 
A Solution of them. Of Fiefs under William the Norman. A 
Diftindion concerning their Condition in the Anglo-Saxon and 
the Anglo-Norman Times. The repeated Demands for the Re* 
vival of the Laws of Edward the ConfeJ/br. An Explanation 
of this Difficulty. The Introduction of Knight-fervice into 
England. Of the Number (f Knight-fees there. 



1HAVE endeavoured to inveftigate the rife and nature of 
the feudal grant, and the varying fpirit of the feudal aflb- 
ciation ; I have attempted to diftinguifh the chivalry of arms, 

« 

and the chivalry of tenure; and, I have ventured to open up the 
origin of knight-fervice, which was to place the feudal inftitu- 

tions in their laft, and moft interefting fituation. It is now fk 
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I fhould mark the difFerent periods in the progrcffion of fiefs, 
exprefs, in one view, their birth, growth, and maturity, and en- 
ter into applications of the reafonings I have made. The ufe of 
my principles will thus be confirmedi And, in performing this 
tafk, I forefee I muft alfo meet with errors and prejudices, 
which the talents of ingenious men have confecrated ; but of , 

which, it is the tendency to load hiflory with difficulties, and to 
perplex fcience with doubt. 

In the manners of the antient Germans, I have found the 
iburce and fpirit of the feudal laws. To thefe, the grant of 
land under military fervice has a. certain and decifive reference. 
Its appearance, at the will or pleafure of the grantor, was even a 

confequence of the limited ideas of propertyy and of the forms 
and regulations which direded.the condition of land while thefe 
nations remained in their woods. They could have no concep- 
tion, on their conquefts, of a gift of land in perpetuity ; becaufe, 
of fuch gifts they had no knowledge. The objeft of the grants 
then made, was military fervice ; their duration was the pleafure 
of the grantor } and the fpreading of fuch donations through the 

different orders of the date, from the fovereign to the chiefs, and 
from the chiefs to the retainers, conne^ed together the inhabi- 
tants of a kingdom^ 



But 
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Bat the new fituatton of the barbarians on their fettle* 
ments^ and the natural advancement of manners, were to 
communicate Co them ideas of property. Their continued oc* 
cupation of allodial landd, exhibiting the ufe and convenien- 
oles' of a permanent pofTeffion, eftabliOied the notion of it. 
They: pertsdved^^ by comparifon, the difadvantages of the lands 
undcci military^ fervkct which were revokable at the call of 
the doQor^ A^ year^ therefone, and then the life of the vaflfaU be- 
came the terms of the enjoyment of thefe gifts (i). They 
grew to be fucceffive. The rights of the father were to be re- 
fpeded, and his fervices to be remembered in his pofterity. And» 
in this condition of themy the fuperior might choofe, out of the 
family of the feudatory, the fon the moft valiant, and the mod 
acceptable to him (2). The perpetuity of the grant was next to 
be underfiood. The prior readioefs and capacity of the eldefl 
fon to do its duties, were to eftablilh primogeniture and heredi* 
tary fucceffion. And the firm connexion of the property in the 
defcendants and blood of the proprietor, had produced an inte^ 
reft in the daughter^ and, on the failure of male heirs, made the 
land inheritable to women. 

During all this progrefs, the term benefice^ and, during a part 
of it, the itvmfefy were to exprefs thefe donations. Even after 
the grants of land had become hereditary, they were to continue 
to exprefs them. Thefe names, of confequence, have a refe- 
rence to the fame cuftoms and the fame inftitutions. 

There 
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There are yet authorsi who affirm that the benefice and the 
fief were different ; and, when they only mean/ that the bemficc 
denoted the grant in its ftate of fluduation, and ihtJiefiXA con- 
dition of perpetuity, their diftrndion is frigid ; for thefe were 
fteps in the progreffion of the fame law. *But, in another afped> 
their diftin&ion is a mark of a more cenfurable inattention ; for 
they ought to have known) that authentic monuments of hifto-* 
ry have repeated examples of the ufe of benefice and fief in ex-* 
preffing a gift of land under military fervicey and under a he* 
reditary right (3), ' 



There are writers more deceitful than thefe, who are not a- 
fraid to contend, that the benefice was allodiality^ or the land 
which was free and capable of alienation. The proofs, hov^e- 
ver, which evince the connection between the words benefice and 
fief dc&roy this notion ; and there are laws and records of the 
barbarians which make an aQual diftin&ioii between the allodi- 
al and the beneficiary lands, which allude to the extenfive con* 
dition of the former, and the unalienable (late and the military 
fervice of the latter (4). 

From the grant at diferetion to the hereditary eftate, benefi- 
ces or fiefs were to know the rites of homage and fealty. Fok 
^the vaOal, from the moment of his admiffion to the protcdioa 
of the fuperior, was to make an acknowledgement of his fub- 
miifion and refpedt, and to give an aiTurance of his fervice and 

fidelity.. 
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fidelity. He was alfo to be fubjed to the feudal incidents or ca- 
fualities. For, from the earlieft tioies of the feudal grants, the 
fuperior was to find It neceflary to educate in his hall the ex- 
pedants of his fiefs, or his future vaiTals. To this care he was 
even to be led oftner, and mih greater attention, when the fief 
was precarious, and for life, than when it was to pafs down in 
fucceifion ; and the law, and not his choice, was to point out to 
him the infant heir. In every period of the advancement 
of the fief, the fuperior was to receive a prefent or relief 
on the grant of his land ; he was to have a concern in the 
marriage of his vaflal } he was to be aflifted by his bounty or 
aid ; and, on his delinquence, he was to revoke or take back 

the donation (5.) 

There are writers, notwithftanding, of diftinguifhed penetration, 
and of extenfive learning, who are confident and certain that thefe 
things were the fruits of the perpetuity of the fief; and, I am fenfi- 
ble, that the tribe of lawyers, who copy one another from genera- 
tion to generation, have embalmed this fancy in their fyftems (6)« 
But it is altogether impoffible, that the perpetuity of the fief could 
zGt in their creation. For, at the period it difcovered itfelf, the 
feudal aflbciation had loft its cordiality. The fuperior and the 
▼aflal were in a ftate of hofiility ; and, in this fituation, a train 
of rites and incidents could not poffibly be created, which fup- 
pofe protedion and reverence, generofity and friendfhip. Thefe 
rites and incidents were to diftinguiih thofe early and fortunate 

periods, 
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periods^ when the interefts of the fuperior and the vafial were 
the fame, and their pailions iputual ; apd, though they prefer- 
ved their exiftence down tq ipelancholy tinges* and were to ad 
as caufes of opprcflion^ they had yet foftered the nobleft priiu- 
ciples of our nature. After throMiing a luffare on human afiairs 
in one condition of manners, they were to degrade them in ano- 
ther. They were to feel the influence of refioemeat and felfifh^ 
nefs ; and, in this lad fituation, the perpetuity of the fief, which 
thefe writers confider as their fource, was to add a f^ulartty to 
their aoDearancei and to encouraee their feveritv. 



From the conquefts of the barbarians, tilF the ninth century, 
fiefs were in then: flate of fluftuation. It was about the year 
877 (7) that the perpetuity of the fief was eftabliihed in France. 
And it was known in every country of Europe in the com- 
mencement of the tenth century. 

The tenurd of knight- fer vice was foon to follow the perpetu- 
ity of the fief, and was -conneiJied with it. There is, according- 
ly, an inftance of a knight-fee in the 880 (8). In the reign of 
Hugh Capet, who was raifed to the throne in the year 987, 
this tenure extended itfelf over France ; and, after having ap- 
peared in other nations of Europe, it was introduced into Eng- 
land. But, in this laft country, there are peculiarities concerning 
the beginnings and the progrefs of fiefs, which have been the 
fttbjeCt of fruitlefs inquiries and conjeftures. I muft not, there- 

fcre> 
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fore, pafs them over in filence. If my principles are juft, they 
ought to diflipate the darknefs which covers a portion of our 
hiftory (o memorable and fo important. 

Many learned writers are pofitive, that the Anglo-Saxons 
were ftrangers to fiets, and that theie were introduced into Eng- 
land by William Dnke of Normandy (9). There are writers 
not lefs learned, who a£Brm, that fiefs were not introduced into 
England by the Duke of Normandy, but prevailed among the 
Anglo«^axons in the condition in which they were known un* 
der William (10). Great men range themfelves on each fide of 
the queftion, and I will not detract from their merits. But, it 
^ill be permitted to me to expreis my fentiments* 

It cannot be true, that the Saxons, who fettled in England, 
were ftrangers to fiefs* For, in this caie, they muft have re«^ 
nounced the manners to which they had been accuftomed 11^ 
Germany, They muft have yielded to views diflFerent from all 
the other Gothic tribes who made conquefls. They muft have 
adopted new and peculiar cuftoms. And hiftory has not re* 
marked thefe deviations and this diffimilarity. 

It cannot be true, that William the Norman introduced fiefs 
into England* The introdudion of a fyftem fo repugnant to all 
the inftitutions which ufually govern men ; which was to force 
into an uncommon diredion both government and property ;. 

N whiclv 
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ivhich was to hold out new maxims in public and in private 
life ; which was to a6Fed:, in a particular manner, inheritance 
and eftates ; to give a peculiar form to juftice and courts ; to 
change the royal palace, and the houfeholds of gentlemen ; to 
overturn whatever was fixed and eftablifhed in cuftoms and u- 
fages ; to innovate all the natural modes of thinking and of 
ading ; could not poifibly be the operation of one man, and of 
one reign. 

Let us not be deceived by names and by authorities. Fiefs were 
to run the fame career in England which they had experienced 
in the other countries of Europe. They were to be at pleafure 
and annual, for life, a feries of years, and in perpetuity ; and, 

in all thefe varieties, they were to be exhibited in the Anglo- 
Saxon period of our flory. The hereditary grant, as well as the 
grant in its preceding fiudluatioas, wae known to our Saxon an- 
ceftors. Of this, the conformity of manners which muft ne- 
ceflarily have prevailed between the Saxons, and all the other 
conquering tribes of the barbarians, is a mofl: powerful, and a 
fatisfaflory argument. Nor ia it fingle and unfupported. Hifto- 
ry and law come in aid to analogy ; and thefe things are proved 
by the fpirit and text of the Anglo-Saxons laws, and by a^ual 
grants of hereditary eftates under military fervice ( 1 1 }. 

It is, at the fame time, not lefs true, that the (late of fiefs in 
England, under William the Norman, differed mod; eflentially 

from 
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from their condition among the Anglo-Saxons* The writers, 
theretore» who contend that they exifted in the ages previous to- 
Duke William, in the fame form in which they appeared after 
his advancement to the crown, are mi (taken. For, under the 

Anglo-Saxon princes, no mention is made of thofe feudal ^t;^-> 
rities which were to (hake the throne under William and his 
fucceflbrs. Yet fiefs, under the Anglo-Saxons, in every ftep of 
their progrefEon, muft have been connedied with thofe feudal 
incidents which were the fources of thefe feverities. 



This difficulty, which, on a flight obfervation, appears to be 
inexplicable, will yield to my principles. The, varying fpirit of 
the feudal afibciation, which I have been careful to remark, ac^ 
counts for it in a manner the mod eafy and the mod natural. 
When the fuperior and the vafial were friends, and their con^ 
nedlibn was warm and generous, the feudal incidents were ads 

of cordiality and affedion. When they were lenemies, and their 
connection was preferved, not by the commerce of the paflions 
and the heart, but merely by the tie of land, the feudal incidents 
were a£ts of oppreflion and ieverity. During the Anglo-Saxon 
times, the affedionate date of the feudal afibciation prevailed. 
During the times of Duke William, and his immediate fucceflbrs, 
their hoflile condition was experienced. Hence the mildhefs 
and happinefs of our Saxon anceftors; hence the complaints- 

« 

and grievances of our Norman progenitors. 

N 2. Till*;- 
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This folutioa of a diflHiculty, which has been a fruitful fpurce 
of miftake, is ftrongly confirmed bj a peculiarity which I am 
now to mention, and which, in its turn, is to iead to the cxpli^* 

cation of a problem that has been alike perplexing to our anti-» 
quaries and hiftorians* 

It was from. Duke William, down to King John, that the 
people of England were to complain loudly of the feudal feve- 
rities ; and, during this long period of outrage and lamentation, 
it was their inceifant defire, that the laws of Edward the G>nfef'- 
for (hould be reftored. It is, therefore, beyond all doubt, that 
the feudal feverities were not heard of during the tiroes of King 
Edward. The fuperior and the vafTal were thea cordial and 
happy in each other. The ifeudal ineUknti were then expmC- 
fions of generofiry and attacS^menu 

But Duke William, who was to acknowledge, by his laws, 
the freedom of the Englifli government, which he was to infult 
by his adminiftrationi enaded, that the poflfeffors of land ftiould 
not be harraffed with unjuft €xa6iions and tallages {\2). He 
thus promifed an alleviation of the feudal feverities. And, what 
feems conftantly to have attended this promife, he formally re- 

* • * 

ftored and confirmed the laws of the Confeflfor ( 1 3). In allufion 
to the fame feverities, William Rufus engaged to abftain from*^ 
illegal aids and oppreffions ; and, in reference to the fame cu* 
(loms of the Confefibr, he became bound to govern by mild and 

fan£tified 
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faadified laws (14), Henry L executed a celebrated charter, 
which contained direft mitigations of the feudal incidents, and 
he exprefsly reftared and confirmed the laws of King Ed* 
w«rd(i5)«' Stephen gave a charter of liberties to the barons 
and people ; and it was its purpofe to beftow his faodion on the 
grant of Henry, and to confirox the good laws and cuftoms of 
the C!oQfpiror(i6). With the fame intentions^ a charter of H* 
bertiea was framed and granted by Henry 11, (17), 

Thefe grants, though invaluable as ample and decifive tefti« 
monials of our aotient Jiib^rties, by their perpetual and aoxious 
rctrofpedlion to the Saxoo timeai couM not be c^ried iato ex«- 
ciKiOiit 4ad oiaiatwied in the purity of ihetk int^ptions, . T^e 
altered condition of mianaejrA, ^nd of tkt feudal aflfoQiation, . did 
not permit their exerctfe. Notwichftanding the high »nd inde- 
pendent fpirit of the £.Qglifh nation, which occafioned thefe grants, 
the ftiudal feveritips nsere :tQ continue. They prevailied under Duke 
WiUian^ imder Aufmu under Heary L imdec Stephen^ and under 
Henry II. They were known under Richard h And, m the age of 
King John, they became fo ^xorbits^nt and fo wild, from the ec- 
centric and thoul^efii oMuife of (his capricious and defpicable 
prince, that the barons an4 ti^e people confederated to vindicate 
their liberties, and produced the magna charta^ which, while it 
offered a limitation of the feudal rigours, was to be declaratory 
of the conftitutional freedom that had diftinguiihed this fortu- 
nate ifland from the earlieft times (i8). 

This 
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This conftant connection of the complaints of the feudal fe- 
verities, and the revival of the laws and cuftoms of the Confef- 
for, from the age of Duke William to King John, is a moft re- • 
markable and important peculiarity. * What thefe laws were, of 

* Edward the Confeffor,* fays Mr Hume, * which the EngliCbt 
^ every reign, during a century and a half, defired fo paifionate- 
^ ly to have reftored, is much difputed by antiquarians ; and our 

^ ignorance of them feems one of the greateft defers in the an- 

• ticnt Englifli hiftory (i 9).* 

The train of thinking into which I have fallen, points, with 
an indubitable clearneiB, to the explanation of this my ftery. By 
the laws or cuftoms- of the Confefibr, that condition of felicity 
was expreiFed, which had been enjoyed during the Anglo-Saxon 
times, while the feudal incidents were expreiSons of generofity 
and friendfhip. Thefe incidents, in the fortunate ftatc of the 
feudal aflbciation, a&ing alike to public and private haf^inefs^ 
produced that equal and a£Fe£tionate intercourfe, of which the 
memory was to continue fo long, and the revival to create fuch 
ftruggles. It was the cordiality, the equality, and the indepen- 
dence of this fociety and communieation, which are figured by 
the laws or cuftoms of the Confefibr, abd which made them the 
fond objeds of fuch lading admiration, and fuch ardent wifh- 
€8(20).. 



Butt, 
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Butt while the times of Duke William and his fucceflfors were 
difcriminated from thofe of the ConfefTor and the Anglo-Saxon 
princeS) by the different ftates they difplayed of the feudal afTo- 
ciationi there is another circumftance in the progrefs of fiefst by 
which they were to be diftingniihed more obvioufly. 

Knight-fervicet which, in France, and in the other kingdoms 
of Europe, was introduced in the gentle gradation of manners, 
was about to be difcovered in England, after the fame manner, 
when the battle of Haftings facilitated the advancement of Wil« 
liam the Norman to the crown of the ConfelTon The fituatton 
of the Anglo-Saxons in an iiland, and the Danifh invanons,had 
obftruded their refinement. In the memorable year 1066, 
when they loft King Edward, and acquired Duke William, they 
knew the perpetuity of the fief; but they were altogether (Iran- 
gers to knight-fervice and a knight's fee. The duchy of Nor- 
mandy, when granted to RoUo by Charles the Simple, in the 
year 912, had yet experienced all the viciflitudes of fiefs« And 
William, being the fixth prince in the duchy, was familiar with 
the moft extended ideas of the feudal fyftem. Thefe he brought 
with him into England, and they were to govern and direft his 
condu^ 

The followers of Harold having forfeited their eftates, they 
reverted to the crown. An immenfe nuniber of lordfhips and 
manours being thus in the difpofal of William, he naturally 

gave 
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gave them out ajfter the forms of Normandf. Each grant} whe« 
ther to a baron or a gentlemaot was computed at fo maaj fees ; 
and each fee gave the iervice of a knight To the old benefici* 
ary tenants, he was to renew their grants under tbis tenure. By 
degrees, all the military lands of the kingdom were to fubmit le 
it. And, with a view, doubtlefs, to this extenfion, the book of 
Domefday was undertaken, which was to contain an exa& Aate 
of all the landed property in the kingdom. Inikad, therefore> 
of bringing fiefs into England, this prince wjus only to introduce 
the laft ftep of their progrcfs, the invention of the knight's fee> 
or the tenure of knight*fervice. 

'' [ - 
In fad, it is to be feen by his laws, that be introduced knight^ 
fervice^ and not^eft. Nor let it be fancied, that this improve- 
ment was made by his fingle authority and the power of the 
fword. His laws not only exprefs its enadment in his reign, 
but mention that it was fandioned with the confent of the com- 
mon council of the nation. It wa^ an ad of parliament, and 
not the will of a defpot, that gave it validity and eftabii(h- 
ment (ax). 

The meafure, it is to be conceived, was even highly accept- 
able to all orders of men. For, a few only <^' the benefices of 
the Anglo-Saxon princes being in perpetuity, the greateft pro- 
portion of the beneficiary or feudal tenants muft have enjoyed 
their lands during lifci or to a feries of heirs. Now, the ad- 
vancement 
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VEiieement of ftich grants into hereditary fiefs, under knight- 
fenricei was an important advantage and acquifition. While it 
operated to the oooventeoce and the grandeur of the fovereigni 
it bettered the property, and fecured the independence of the 
fiibjed:* 



But, tvh3e it -is to be thought, that knight-fervice was intro- 
duced into England in the times of Duke William, and extend- 
ed over it to a confiderable degree, it is not, I believe, to be found 
with cerlfainty, how many fees or knight-fer vices were created 
in his reign. Ordericus Vitalts has, indeed, affirmed, that Wil- 
liam created fixty thoufand knight-fervices or fees (22). But a 
vei;y different ftate of this matter is given by Alexander, Arch- 
deacon of Shrewfbury, a diligent officer of the exchequer, in the 
days of Richard 1. King John, and Henry III. He mentions 
it as a tradition in his day, that, under Duke William, the num- 
ber of fees in England amounted only to thirty-two thoufand. 
Of this, however, he could find no proof in any record {23). 
The difcrepancy between this report,, and the teftimony of Or- 
dericus Vitalis, is fo great, that np reliance is to be given to ei- 
ther ot them. And, though Mr Madox, Mr Hume, Sir Wil- 
liam Blackftone, and many writers, are difpofed to adopt the re- 
ktion ot the latter, there ieeins not any convincing reafon in its 
favour. For, ii.dcpendcnt of the tradition of the Archdeacon 
of .shrew ibury, which affefts it fo violently, it is obfervable, that 
• the knight-tees muft have been in a ftate of conftant flu^ua- 

O' tion 
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tion under Duke William ; and thal^ in the darknefs of time, it 
is impoiTible to find out the number of the laft fee which was 
granted by him. The fluduation in the number of fees con- 
tinued alfo under his immediate fuccefTors. For, it was not,tilI 
about the end of the reign of Henry 11. that all the allodial pro- 
perty of England was converted into tenure (?4). And, from 
the adminiilration of William till this periods there mud have 
been a gradual augmentation of the fees and the knights. 

It may now be a fpeculation, neither incurious nor unufefud 
to attend to fiefs in the flate of their completion, aud to remark 
the military power they eftabliihed. 



CHAP- 



CHAPTER in. 



Of the Military Power of a Feudal Kangdonu 



SECTION I. 



Jn Idea of the Feudal Militia. 



WHEN the feudal aflbciation was cordiaU there exifted 
no neceffity for the knight's fee. The vaffals of a 
chief gave with pleafurc their afliftance. When this aflTociation 
was difoordant, different intereUs aduating the fuperior and the 
vaflal, art and policy were to prefcribe the exa£t fervice to be 
performed. Nothing was to be left to friendfhip and cordiaUty. 
A rule, certain and definite, pointed out the duties of the vaflah 
This rule was the tenure ot knight-fervice. 

A duchy, barony, or earldom, were the eftates poflefled by the 
nobles J andy being divided into fees, each of theie was to fup*- 

O2 ply 
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ply its knight. A tenant of the crown, who was not created 
into nobility, but enjoyed a grant of land, furnifhed alfo his 
knights in proportion to bis fees. The nobles and 4he gentry 
of a feudal kingdom were thus its defenders and guardians. And 
they granted out territory to perfons inferior to them in the di- 
vifions of fees, and under the burden of knights* In progpor- 
tion, therefore, tp the extent of its lands, ^here was, in every 
feudal ftate, an army, or a body of militia, for its fupport and 
protedion. 

But, while a force, numerous and fufBcient, was, in this man- 
ner, created, a care wm alfo beftdwed to hold it in readinefs to 
take the field. The knights, who were to appear in proportion 
to the fees of each eftate, were bound to affemble at a call, in 
complete armour, and in a (l^e &r aiflion (*i). The feudal mi- 
litia, of coniequence, could be marched, with ^pcdition, to de- 
fend the rights of its nation, to fupport its honour, or to fpread 
its renown* 



The ufual arms x^ a knight were the (hield and helmet, the 
coat of mail, the fword, or thj lance (2). It was, alfo, his dutjr 
to have a horfe. For, ^ growing luxury, and the paffion for 
fhow, encouraged by torneaments, had brought difcredit to the 
infantry, which had diftinguiihed the barbarians in their original 
feats, and facilitated their vidoriea over the Romans (3). The 
horfemen were called the battk^ and the fuccefs of every en- 
gagement 
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gKgbment was fuf^pofed to depend upon them* No proprietor 
of a fee, ao tenant hj knight-^feFvice, fought on foot. The in- 
fantry conrfifted of men, fumi&ed by-the villages and the towaa 
to the ileraefttes of the prince or the nobles. The bow and the 
fling were ih/c ar«i8 of thefe ; ^tihd though, at fir(l» of lUtle coxw 
fideiationi they wece to grow .mor^ for midable (4). 



Oiiring the warmth of the feudal aflbclation, fhe military £ec* 
vioe of the vaflai was every moment in the command of the fu- 
|Wrior« When their aflbciation was decayed, it was not to be dc» 
pended on, and, when afforded, was without zeal, and without 
aidvaotage. Tiie invention of knight^^fervice, which was to re^ 
Qaver« in fomc degree, the vigour of this connexion, while it 
aicertained die CX9& duty tO)be rendered, was to fiscits duration. 
Each poflfeffor of a fee was, at his own expence, to keep him« 
felf in the field during /ortj days (5). To this obligation, the 
great vaflals of the crown were bound, and inferior proprietors 
were to iubmit to it. When a fingle battle was commonly to 
decide the fates and the difputes of nations, this portion of time 
was confiderable and important. And, if any expediency de« 
manded a longer duty, the prince might retain his troops, but 
under the condition of giving them pay for their extraordinary 
fervice (6). 



Such was the military fyftem which, during a long period of 
time, was to uphold the power of the monarchies of Europe ; a 

fyftem, 
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fyftem, of which it was the admirable confequence, that thofc 
who were the proprietors of the land of a kingdom, were to de- 
fend it. They were the moft interefted in its welfare and tran- 
quillity ; and, while they were naturally difpofed to aft with 
union and firntnefs, againft a foreign enemy, they were induced 
not lefs ftrongly toguard againft domeftic tyranny. Their iri- 
tereft and happinefs, their pleafure and convenience, urged them 
equally to oppofe invalions from abroad, inteltine commotions, 
and the flretches of. prerogative. A fkength, fo natural, and 
which could never be exhauAed ; a ftrength, in which the prince 
was to have lefs authority than the nobles, and in which the 
power of both was checked by the numerous clafs of inferior pro- 
prietors ; a ftrength, which had diredly in view the prefervatioa 
of civil liberty, feems, on a flight ohfervation, the perfe^ioa of 
military difcipline. 

• # * 

But, with all its appearance of advantage, this fchemeof an 
army was incompatible with refining manners \ and, in pointing 
out tlie caufes of its wcaknefs, we may fee the fymptoms of re- 
finement they are to exhibit. A double curiofity is thus to 
confole with its charms the anxiety of inquiries, that ar6 irkfome. 



SEC- 
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SECTION 11. 



The Inefficacy of the Feudal Militia. The FraSiions of a Fee. 
Its Members. Attempts to efcape out of the Bondage of Fiefs. 
The Fine of Alienation. Subjlitutions of Service. Commuta^ 
tions of Service for Money. The Fine for the Negleii of Ser^ 
vice. The Tenure of Efcuage. The Rife ofStipendiat iesy and 
the Necefftties of Princes. Devices and Frauds to prevent the 
Service of Knights^ and the Payments of Efcuage. The Rife 
of Commerce. 



TH E portion of land termed ^ifee^ which was the foun- 
dation of knight-fervice, and on which there rofe the 
mighty fabric of the feudal ftrength, was no fooner invented 
than it was to fufFer. In the frittering down of feudal proper- 
ty by infeudations, the pradlice prevailed of dividing even a fee. 
Thus, there were fome vaflals who pofleffed the half of a 
knight's fee. There were others, who had the third, the fourth, 
or the fifth parts of a fee. Fraftions of a fee, even to the thir- 
tieth and the fortieth parts, were not uncommon (i). Thefe par- 
ticulars, fo iperplexing to the hiftorians ot modern limes, feenx 

incon- 
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inconiiftent with the views of knight-fervice, and require to be 
' explained. 

A fee could properly be divided into eight portions, and 
thefe were faid to be its members. They received this appella- 
tion, becaufe their proprietors were bound to perform the mili^ 
tary fervice, or the original purpofe of the grant. All divifions 
beyond thefe portions were improper ; and their poffeffors, not 
being members of the fee, were to perform no fervice. The 
queftion ftill recurs, how the members of the fee, or the pro- 
prietors of the eight portions, were to perform the fervice of a 
knight ? After the invention of knight-fervice, the ufual term 
that the militia were to remain in the field was forty days* 

The eighth part of a fee, by this rule, gave a title to the eighth 
part of the fervice of a knight. Its proprietor, of confequence^. 
took the field for five days, which was his proportion of the lli^ 
pulatcd fervice of the fee for forty days. The poflTejOTor of the 
half of a knight's fee was thus to give his attendance for twenty 
days : And, in this manner, the other members of the fee were 
to aa (2). 

The members of the fee had each the privileges of a mafiours 
that is, jtirifdidUon, courts and ufage. Hence the multiplication, 
of old, of little manours* The proprietors of fractions, who 
were not members of the fee, had not the privileges of manours» 
^ut paid iuil and. attendance at thc^courtaof the county or can- 

tod» 
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ton. The former were Included in the fyftcm of fiefs ; the lat- 
ter were thrown out of it, and their number was equally pro- 
moted by the anxious fondnefs of a father, who would provide 
for all his children, and by the ruinous prodigality of a fpend- 
thrift) who would relieve his neceffities. 

The fractions which were members of the fee, were to be a 
fliock to the feudal militia, by difpofing to diflFerent perfons, 
the fervice which a (ingle individual could perform with greater 
{kill and addrefs. They were to be a fource of weaknefs and 
diforder. The fraftions which w^re not members of the fee, 
were to haften the period of the alienation of property^ 

Amidft the wants created by focrety and intercourfe, by am- 
6ition aiid pleafure, the vaflal, who held from the crown many 
fees under knight-fervice, found it neceflary, at times, to obtain 
from his prince the licence to let out a portion of them under a 
farm-rent, and not fubjed to military fervice, nor to homage,^ 
ward(hip, relief, and the other feudal incidents (3]. The land 
he retained was fufficient to produce the number of knights 
which were required from him. No immediate prejudice was 
fuppofed to be done to the p^wer of the fovereign, or to the mi- 
litia. And thus, entire fees, and great proportions of territory, 

were to efcape out of the magic circle of feudality. They Were 
to pafs from chivalry and tenure, to be fubjeft to profits or pre-^ 
fiations by the year. Licenfes from vaffals to their feudatories, 

B created' 
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created alfo thefe converfions of fees into property. As devia- 
tions from a fyftem, they mark its decline ; as attentions to pro- 
perty, they exprefs the propenfity to refinement and commercial 
manners. 

Leafes, in this form, were even to be made without the know- 
ledge of fuperiors. The interefl of the vaflTal in the eftate» fo 

much greater and more intimate than that of the lord, was to . 
carry him flill farther. Retaining a fufficiency of land for the 
knights he was to furnilh, he was to venture on the fale of par- 
ticular fees. Encroachments^ made with this precaution, were 
to lead to encroachments more extravagant. Sales were to take 
place, without the refervation of a property equal to the military 
fervice to be performed by the vender. The attention of the 
lord was thus called forcibly to the afts of his vaflal. Con- 
fulting his interefl; and importance, he would permit of no Tales 
that had not the fandion of his confent. The ufages and doc- 
trines of fiefs were in his favour. It was expedient for the ne- 
ceflitous vafial to a£t with l^is approbation. A bribe came to 
foften the feverity of the lord. The fine of alienation was cfla- 
bliflied. On the payment of this fine, the vaflal might fell and 
barter, not only a portion of his fees, but the whole of 
them (4). 

Thefe peculiarities had power of themfelves to deftroy the 
feudal militia* But other caufes were to concur with them. 

Men 
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Men of rank and fortune were to yield to an increafing luxury. 
The love of eafe made them wifh aa exemption from fervice, 
and their pride produced a diQike to the mandate of a fuperior. 
The fubftitution of perfons to perform their duties, of which 
the idea was firft fuggefted by the ficknefs of vaiTals, and then 
familiar from the grants of fees to ecclefiaftics^ and their devo- 
lution to women, became a flattering expedient to the rich and 
the luxurious (5). The prince could not depend on the perfonal 
attendance of the nobles and the tenants in capites Perfons, 
hired with a price or a penfion, were often to difcharge their of- 
fices, and to difgufl troops, who were to fubmit reludbtntly to* 

their commands 

* 

Subflitutions of this fort, however, though they came to be 
-very common, were^ a matter of delicacy and attention. For 
the condition of fodety in the feudal ages permitted not, at all 
times, the weahhy and the noble to delegate the authority over 
their vaiTals. But,, when in a fituation fo critical, they were not 
without refources. 

It had been ufual, from the earlieft times, for the fuperior to^ 
levy a fine from the military tenant who refufed to take the 
field at his fummons (6j. This fuggefted, very naturally, the 
commutation of fervice for money* A new method of tenure 
was thus to arife. The vaflal by knight-fervice might convert 
his holding into the tenure of efcuage^ which, inftead of exafbing 

P 2 knights ^ 
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knights for the fees of his eftate, required him to make pay- 
ments to the exchequer of his prinop (7). 

While this averfion from fervice was to prevail, troops were 
yet to be neceflary. The fine, accordingly, which the fovereiga 
demanded from the vaflal who negleded to perform his duty, 
the payments he received by agreement from the tenants by cf- 
cuage, and his intereft to fupply the attendance of both, were to 

produce, in every country of Europe, a muldtode of ^fi^cmiia^ 
ries. 



Thefe forces were a mixture of all nations, and confided of 
men, whom poverty and debauchery had corrupted into wretch- 
ednefs. 1 hey had no folicitude what caiife they were to de- 
fend ; and their convenient fwords obeyed, at all times, the do« 
natives of princes. They were called coterelli^ from the hangers, 
they wore, ruptarth fit)m the pay they received, and many of 
them being of the country of Brabant, the term Braban^ms^ or 
Brabantinif came to exprefs them (8). 

The intrpdudtion of thefe banditti into a feudal army, was the 
utmoft violence to its nature. It offended infinitely the barons 
and the military tenants, that they fhould be called to mingle 
with perfons fo ignoble. Yet, the princes of Europe, finding 
the advantages of troops whom they could command to their 
purpofcs, and march at their will, were difpofed to encourage 

them* 
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them. They perceived, that they could poffefs no power with- 
out mercenaries ; and no mercenaries were to be had without 
money. Hence the paffion for wealth they were to difcover j 
hence their ruinous projects to acquire it. 

But, while the firuggles for money, thus created, were to pro- 
duce confequences diftant and important, they ferved to deftroy 
altogether the purpofes of knight-fervice. They gave a mortal 
ftab to the feudal mrlitia. The feudal afTociation was to be foul 
with difgufts, oppreffions, and diforders. Time, and the devices 
of art, augmented the general confufion. The barons and te- 
nants in capite by knight-fervice, when fummoned to take arms, 
were often to difpute the number of their fees, and the knights 
they (hould furnifh. The tenants by efcuage made proffers of 
the half or the third of the payments to which they were bound. 
The conftables and the mar(hals of armies were ill qualified to 
decide concerning matters, fo delicate in their own nature^ and 
in which an impropriety o£ condudl might be a prejudice to their 
ibvereigns. Doubts were to arife, not only about the fees or the 
knights of eftates, but about the tenure by which they were 

held (9). The clergy were to invent, and to encourage frauds. 

» 

They taught the laity to convey to them their feudal poffeffions, 
and to receive them back as property. The fees in their own 
enjoyment they affeded to hold in frankalmoigne, or by a te- 
nure that gave no fervice but prayers (10).^ The fubdivifions of 
knight-fees created perplexities that were intricate in no com- 
mon 
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moQ degree. Fines or payments were often to be demandedf > 
not only for the fractions which were members of the fee, but 
for frafliiohs which were not members (ii). The confultatioa 
of rolls and records, inquiiltions by jurors, and the examinatioa 
of witnefles or evidence, required a length of time, and a trial of 
patience, and were not to be always fatisfa£tory. The fovereigUf 
in the mean timey was in hafte to march againft an enemy. 
And he felt his weaknefs in the diminiflied ranks of his army^ 
in the abftra£lions of his revenue, in the turbulent fervice of the 
great vaflals who obeyed his fummons, in the coldnefs of thofe 
who aded as fubflitutes, in the total want of difcipline and of 
military knowledge in inferior orders, and in the limited time 
which the troops were to remain in the field. 

To all thefe caufes, the rife of commerce is to be added. Its 
various purfuits, and it& endlefs occupations, were to a&uate the 
middle, and the lowed clafles of men, and to give the kilKng 
blow to a fyftem, of which the ruins and decline have in intereft 
and importance that bring back to the memory itS; magnificence 
and grandeur*. 
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CHAPTER IV. 



The Fall of Chivalry as a Military Eftablijhment. The Knights 
of Honour lofe their Confideration. Their Numbers and Venali'^ 
ty. Wealth becomes a more/olid Title to Knighthood than per* 
fonal Merit. This Dignity is conne^ed ivith the Pojfejjjton of 
a Fee. It ceafes to he Honourable^ and is made a Subjed of 
Compulfion. Fines for the Exemption from Knighthood. The 
antient Chivalry dif appears on the Rife of Regular Armies. 



AL L the fplendour and advantages of the aatient chivalry 
could not uphold the feudal xnilitia. The dubbed 
knight) or the knight of honour, was to fall with the mere mili-^ 
tary tenant, or the knight of tenure. ^Chivalry was to decay as 
well as knight-fervice. When they ceafed to give a mutual aid 
and fupport, they were foon to operate in a contrary diredion, 
and to promote the decline of each otheiv 

In the order of dubbed knights, there were neceflarily a mul- 
titude of warriours, whofe military renown had chiefly entitled 
ihem'to the inveftiture of arms, and whofe accom|Ji(hment8 

were 
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were greater than their fortunes. Their knowledge in war, and 
the rank to which they were advanced by the ceremonial of 
knighthood, gave them the capacity of ading in all ftations. 
Their poverty, fplendid, but inconvenient, made them attach 
themfelves, in a more particular manner, to princes and nobles (t)« 
From thefe they received penfions, and) in the houfeholds of 
thefe, they enjoyed and fuftained honours and office^. Men of 
rank were to vie with one another in their numbers and attach- 
ment. They became a part of the garniture, the magnificencCf 

and the pride of nobility (2). 

« 

There were thus, in the declenfion of the feudal army, a focU 
ety of men, who cbuld fupply the perfonal fervice and attend- 
ance of the luxurious and the great. A fubftitution of knightS) 
in the place of the barons and vafials of the crown, was thence 
to prevail very generally. And, while knights were, in this 
manner, to wound deeply the military difcipline and arrange- 
ments, they were to throw a contempt on knighthood by their 
numbers and venality. The change of manners, and the ufes of 
wealth, had tarniflied the luflre and the glories of the antient 
chivalry. 

In the fiate of its degradation, the long and hard apprentice7 
fliip to arms which, of old, had prepared the candidate for the 
flruggles and the cares of knighthood, was forgotten. The pof- 
iejSioa of a portion of land was to be fufficient to give a title to 

this 
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this dignity. It was annexed to a knight's fee. The unaccom- 
pliflied proprietor of a few acres was to be adorned with the 
fword, and to be admitted to the ceremonies of knighthood. 
But he could not hold its honours. They had paffed away for 
ever. The order, which had ennobled kings, and greatnefs, fu- 
preme power, and the loftieft acquirements, grew to be mean 
and trivial. 

The afpiring and the meritorious who, of old, courted and ex- 
peded knighthood, with the moft paffionate ardour and the 
fondeft hope, were now to avoid it with anxiety, and to receive 
it with difguft. An unhappy exertion of prerogative was to 
add to its humiliation. Princes, to uphold their armies, were to 
iflue frequent proclamations, which required all the military te- 
nants of the crown to appear before them on a certain day, and 
to be girt with the belt of knighthood (3). Having ceafed to be 
an ohj^Gt of choice, it was to be made a fubje(fl of compulfion. 
A fingle knight's fee held of the crown, being deemed an ample 
enough fortune to entitle to knighthood, its poflTeffor, if unwilling 
to accept this dignity, was compelled jo receive it (4). Senility, 
irrecoverable weaknels, and lofs ot limbs, were the only excufes 
to be admitted for his refufal. If he had not thefc reafons to 
plead, and negleded to take the honour of knighthood, his e- 
ftate was diftrained by the officers of the revenue (5), Men 
were to buy, as a privilege, a refpite and an exemption from 

Q^ knighthood; 
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knighthood; and princes^ when thcf could not 
armiee, were to fill their exchequer ^(6). 



thfiic 



In a condition, not merely of meannefsy but of difgrace and 
calamity, the antient chivalry could not exift long» k was wora 
out to extremity ; and the military and regular eftabliihoients 
to which the defeds of the feudal arrangements pointed fi> 
ftrongly, were to fuperfede its ufes and advantages. It did not 
die, aa fo many writers have faneiedi cdf tbe ridicnlfi. q^" Cer- 
vantes, but of old age, defpondencei and debility. 



CHAP- 



CHAPTER V. 



The Military Arrangements which prevailed in the^ 
Declenfion of Fiefs and Chivalry. The Intro- 
du<5iion of ftanding Armies. 



S E C T I O N I. 



0/ Mercenaries. The Evils which refult from them. The Rife 
of Taxations. 



THE mercenaries, which were made neceflary by the 
diforders of fiefs and chivalry, were to lead to misfor- 
tune and mifery. They were fcarcely known, when the prin- 
ces of Europe invented the art of extorting the wealth of their 
fubjeds, and of employing it to opprefs them. While the lands 
dealt out by the crown- created an efFedual army, loldiers gave 
their fervice for their poffeflions. But, when the inconvenien- 
ces and the defers of this fyftem had produced mercenaries,. 

0^2 the^ 
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the prince had no pofleffions to beftow. His domains had gone 
away from him in prodigalities and donations. It was yet in- 
cumbent on him to maintain his troo()S. Money was abfolutely 
indifpenfable to him, and he was to find out meafures to procure 
It. 7 hefe meafures are interefting in themfelves, and ftill more 
fo in their confequences. They gave rife to taxations in Eu- 
rope. 

. The vaffals of the crown by knight-fervice were obliged to 
perfonal attendance in wars ; but, confidering it as a burden, 
were difpofed to compound for it. This was alfo the cafe with 
the inferior tenants. They were no lefs inclined to contribute 
their proportions to their lords, than thefe were to fatisfy their 
prince. To the prince, the money of his vaffals was of more 
advantage than their fervice j but agreements with each were 
fatiguing and endlefs ; and his mercenaries were clamorous and 
impatient. 

An expedient prefented itfelf, which, to all parties, gave the 
promife of cafe and fatisfadion. The prince, inftead of the fer- 
vice that was due, and, inftead of contracting with every tenant 
who held from him, affeffed a moderate fum on every knight's 
fee throughout the kingdom (ij. It was juft that his tenants 
fhould give a fine for their attendance; and what they furnifhed 
was to go to his mercenaries. 

The 
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The prerogative thus begun, was pregnant with misfortunes 
to fubjeds, and with advantages to princes, which were forefeen 
neither by the former, nor the latter. What, at fir ft, was a 
matter of expediency, and an expreffion of the confidence of the 
people, and of the difcretion of the fovereign, grew into a moft 
formidable taxation (2). It was to be exerted with no modera- 
tion or decency. In the delirium of their greatnefs, the princes 
of Europe were to fancy, that, in extracting money from their 
fubjeds, they ought to know no rule but their ambition, their 
wants, and their caprice. 

In a conformity with the afleflment on the eftates fubjed to 
knight-fervice, a tax was to be demanded from the pcfTefTors of 
land holden in frankalmoigne and in foccage (3). And I have 
already obferved, that the tenants by e/cuage paid a ftipulated 
fine for their fees. All the territory of a kingdom was thus to 
contribute to the neceifities of princes, and the greateft propor- 
tion of it was to be adually expofed to their ravages. 

Their rapacity was not yet to be fatisfied. The cravings of 
ambition, and the prodigalities of mercenaries, demanded forae- 
thing more. During the fortunate times of the feudal affocia- 
tion, it had been common for the inhabitants of the cities and 
towns within the demefnes of the fovereign, and within thofe of 
the nobility, to exprefs, refpedively, by prefents, their fubmif- 

fion, fatisfa£tion, and gratitude. In more unhappy times, thefe 

» 

gifts, 



ia6 A VIEW OF SOCIETY 

gifts, thefe fruits of generofitf , -were dennwided as a right. Thefe 
prefents, the expreffions of happinefs^ grew into tallages and 
exadions, and were to denote tnifery and wretcbedncfs. The 
prince, with an unbluftiing audacity, levied grants at his wiH 
from his cities and towns ; and hi« example was followed by 
the nobles w^ithin the cities and towns within their terrkories. 
Hence th« raoft deftrufilive and the moft cakmitDUS <jf all the 
oppreflions of the middle times (4). 

Meafures, fo hoftile to the free fpirit of the Gothic govern- 
ments, infringements of property fo audacious, were every where 
to excite and to inflame the paflSons of the people. The princes 
of Europe were to contend for power, and their fubjefts for li- 

berty. Struggles, the mofk critical and the mcfft ferionst vrcrc 
fuftaincd j and the progrcfa of thefe, and the refpeftive fuccefs 
of the parties in the different kingdoms of Europe, were to al- 
ter its governments to the forms they maintain at this hour. 

In France, and in other countries, the command of the mer- 
ccnaries, and the power of taxation, were finally to prevail. In 
England, the frantic weaknefles of King John, and the union 
of the nobles and the people, were to renovate the Gothic liber- 
ty, and to fet limits to princes. While, in ftates lefs fortunate, 
the kingly authority was to grow into defpotifm, and to debafe 
the genius of men, while taxes, and tallages, and exadions, were 
to be demanded in wantonnefs and caprice^ and a cruel tyranny 

ta 
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to difFufe oppreflion and grievance, the magna charta was to 
command, that no prince of England (hould prefume to levy a- 
ny tax, tallage, or. exaction, without the confent of the parlia- 
ment (5) ; and that, while the land of ilie kingdom was to be free 
from his rapacioufnefs, he ihould not dare to harrafs its cities or 
towns, but that they (hould return to the pofleffion and enjoy- 
Beat. of theb. antient liberties (6). 

The difocder&^of the feudal militia produced mercenaries,, and 
the ufe of mercenaries gave birth to taxations.. Taxations were 
begun to be levied,^ in all the dates of Europe, at the will of the 
pciQce. Thi& oecafloned contentions between fovereigns and 
their fubge^b. The viftory of the kingly authority over the li* 
berty of the people, continued in ma^iy princes the power of 
taxation ;: and this power, and the command of mercenaries, are 
the completion of defpotifm. In England, the prerogative of 
taxation which the prince had afTumed, was wrefled from him 
by the great charter of liberties. He was to command his mer- 
cenaries ; but he was to depend for their fupport and their pay 
on the generofity of his people. 



SEC- 
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SECTION 11. 



The Difference between a Mercenary Soldier and a Feudal Vafjai. 
So^uereigns find Troops by entering into Contrails with their 
Nobility^ and with Captains by Profejion. Volunteers make an 
Offer of their Service. CommiJJions of Array. The Dijadvan^ 
tages of thefe Military Schemes. The Idea and Efiablifhment 
of a Standing Force. France^ and other Nations^ lofe their 
Liberties. The Oppofition to a Standing Force in England. The 
total Abolition of Fiefs. The confequent Neceffity of a Standi 
ing Army. The Precautions and Anxiety nvith nvhich it is in^ 
troduced. 



TH E Cot ere Hi f or banditti who wandered over Europe, 
and offered their fwords to the higheft bidder, introdu- 
ced the idea that war might be confidered as a trade. The feu- 
dal proprietor fought for his land and his nation, and the prince 
had no title to demand his fervice in any difpute of his own. 
He drew his fword for the fafety of the ftate, or for its honour ; 
but he was not bound to fupport the quarrels of his fovereign. 
When the feudal prince cpntended with a great fubjed, the feu- 
dal 
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dal vaflals of the kingdom did not move indifcriminately to his 
call. His defenders, in this fituation, were his particular vafTalsi 
or the tenants of his demefne. In like manner, if he declared 
war againft a foreign ftate, without the content of the great coun- 
cil of the nation, the majority of the feudal vaflals might refufe 
to obey his mandate. It was only in the wars, and in the quar- 
rels approved by the nation, that they attended to his fum- 
monsfi). But, when arms became a profeflion, the foldier fti- 
pulated his fervice for his pay. He cohfulted not for what end 
he was to. fight. An implicit obedience was required from him ; 
and his fword, though it might be employed againfl a natural 
and an aftive enemy, might alfo be turned againft his native 
country, and give a dab to its repofe and profperity. 

When, from the refufe or the vagabonds of Europe, the ta- 
king money for fervice was become familiar, the making war a 
traffic prevailed m every ftate. The idle and the profligate 
found a way ot life, which flattered their indolence and rapaci- 
ty. T he uiual method ot coUectmg an army, was now by con-* 
tra£ts with nobles, who had authority over the loofe and difor- 
derly inhabitants of their eltates ; with captains, whole add re fs 
or valour could allure adveutUrers to their llandards ; and with 
individuals, whofe poverty or choice made theai off^er themlelves 
to the conltablcs and the marftials of princes, Thefe troops, 
ttiough more obedient than the Gothic militia, were not much 
iiipenor to them in dilcipline. tor, ai the end of every war, 

R the 
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the prince, oa whom they depended for pa^i was in hafte to 
difband them (2). 



But, while this grew to be the ufual method of raifing an ar- 
my, it was a law in the diflFerent nations of Europe, that all the 
fubjeds of a kingdom were bound to take arms in cafes of ne- 
ceility. Statutes, accordingly, or ordinances, afcertained the ar- 
mour with which every perfon, in proportion to his riches and 
rank, was to provide himfelf, and which he was to keep con- 
ftantly in his poffefEon (3). And thus, when dangers threaten- 
ed, and fudden invafions took place, commiflions of array were 
iffued by princes, and fupplies to the army called out from the 
provinces and counties, the villages and cities (4), The foldierSi 
levied in this manner, received alfo the pay of the prince. 

» 

Thefe fchemes for a military power were ftill imperfed. The 
oppreffion of arrays w^s difgufting and cruel in the higheft de- 
gree ; and the troops they furniflied were ill difpofed to exert 
themfelves, and without difcipline. Mercenaries were the 
ftrength of armies ; but, to colled fuch multitudes of them as 
were requifite for great and vigorous efforts, required an inex-^ 
hauftible revenue. They had, befides, no principle of attach- 
ment or of honour. An objed of terror to the people, and of 
fufpicion to the prince, they were employed and detefted ; and 
when the termination of a war fet them loofe, the condition of 
Europe was deformed, and the greateft diforders were perpe- 

trated« 
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trated. They had no certain homes, ancl no regular plan of fub- 
fiftence. They were at the command of the turbulent and fac- 
tious ; they aflfociated into bands and companies, and were often 
fo-formldable as to maintain themfelves, for a time, in oppofi- 
tion to the civil auth rity. Robberies, murders, the raviftiment 
01 women, and other atrocious crimes, were frequent (5). The 
contagioufnefs of their example, and the enormities they produ- 
ced, feemed incompatible with the exiftence of fociety ; yet their 
ufe and their diimdfion were neceflarily, in a great meafure, to 
create this contagioufnefs and thele enormities. 

Confulions often lead to improvement, by demanding and 
pointing out a remedy. It was perceived, that thefoidiery ought 
to be maintained or k' pt up, not only in tioies of war, but of 
peace. They would thus be preferved from maroding, and 
plunder, and riot ; and, improving in difcipUne, they would a£k^ 
with greater firmnefs and eflBcacy. 

The creation of a (landing force, of which the idea was thus 
unfoldtd, was alfo facilitated by the rivalfliip wliich had pre- 
vailed between France and t ngland. From the time that Wil- 
liam Duke ot Normandy had tr.ounted the throne of England, 
tlie two kn; doxTis entertained a jealoufy of one another. The 
douunions whica the Englilh were to poflcfs on the continent, 
being a lource of confiderarion to them there, became the foun- 
dation ot dilquiets and animofities, which were ready to break 

R 2 out 
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out op occafions the ^noft trifling;- Frequent wars putting to 
trial the ftrength and refources of the rival ftates, ferved to im* 
prove them in arts and in arms. Even the vidiories of Ed- 
ward III. and Henry V. ^^hile they brought fo much (Ireng^th 
and glory to England, were to be leflbns of inftruSion to the 
other ftates of Europe, by difcpveriag the danger which muft 

refult to all of them from the encroachments of a power fo 
mighty and fo ambitious. The battles of Crefly, Poidtiers, and 
Azincourt, which feemed to .bring nothing but honour apd ad- 
vantage to the Engli(h, were the prognoftics of their humiliation. 
And, while France was apparently in a flate of defperation, it 
was to recover its importance and grandeur. The maid of Or- 
leans was^to aftonifh with the wildnefs of her heroifm ; Charles 
Vil. was to exert his political fagacity ; Dunois, his military (kill. 
The domcftic difcords of France were to ceafe ; and the Duke 
of Burgundy, perceiving the pernicious confequences of uniting 
France to England, was to throw off his unnatural conne£lion$ 
with the latter, and to facrifice his animofities to policy. In a 
word, the fordgn dominions of the Englifli were to be raviihed 
from them. And Charles VII. inftruded by the paft, and ap- 
prehenfive of future invafions and calamities, was to guard againft 
them by the wifdom and the (lability of his precautions. 

Thus, the decay of the feudal fyftem, the diforders of the 
mercenaries, and the political condition of France with regard to 

Englandt 
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Englandis all cooT^uired to iUufirate the oefcdEty^ of a ftaoding 
force* 

• Haviog dQlibetated maturely on the ftep he was to take^ 
Charl<;9 VII. iq the year 1445, feleSing out of his forces a body 
of cavalry, to the number of nine thoufand, formed them into- 
fifteen regular aod ftanding companies) under officers of expe-^ 
Fieiice, Three years after, encouraged by his fuccefe, he efta« 
blifhed a ftaoding infantry of Frank archers*, tp the number of 
fixteen thoufand (6). The nobility> who had been long tired' 
and difgufted with the fatigues^ and the returns of military fer- 
vice, to which their tenures fubje^ed them, and the people) who 
hQped, uufd^r. dif^iplin^d troops, to be free from, the infults and 
oppreifions which they had kno.wn under the mercenaries, op« 
pofed not thefe eftablifhmenfs. They were ftruck with the ad- 
vantages to be derived froi» them, but difcerned not th^ir dan- 
gerous and fatal tendency. No conftitutional limitations were 
made ; no bulwarks were raifed up for the fcicurity of the na- 
tional independence and liberties. Succeeding pjinces were to 
add to, and improve on the regulations of Charles ; and, from 
this period, the monarchs of France were to be in the full capa- 
city of levying taxes at their pleafure, and of furveying, in 
mockery, the rights and'pretenfions of their fubjefls* 

But, whiljC France and other ftates of Europe, in confequence 
of thefe general reafons, and from the idea of their own intereft, 

and 
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and the upholding a balance of power, were to be Induced to ad- 
roit of ftanding armies, and were thence to lofe their liberties, 
the fame caufes did not operate the fame efFeds in England. 
The introdudlion of a flanding army was, indeed, to be made* 
efFeftual there ; but at a very diftant period, and on principles 
the moft confiftent with liberty. The advantages to accrue from 
it did not efcape obfervation ; but its dangers were ftill feen in 
the ftrongeft light ; and its eftablifliment was oppofed, till the 
very moment when its neceffity was abfoiute and uoGontroI- 
lable. 



Till the reign of Charles IF. the feudal militia, and the troops 
furnifhed by contrad with nobles and captains, and by the enlift- 
ing of volunteers, continued to conftitute the ufual military 
power of England, Till the fame aera, alfo, commiilions of ar- 
ray were iffued by princes to procure forces on extraordinary 
occafions. And, the termination of every war was regularly fol- 
lowed with the difbandment of the army. 

Of thefe inftitutions, the inconveniencies, as I have faid*, were 
infinite and enormous. They were preferable, however, to a 
ftanding army, with defpotifm. For regulations and policy 
might, in fome degree, fupply and alleviate their detetts ana a- 
bufes. The diforders, indeed, of the feudal militia, had rifen to 
a height, which, confidering the growing rehnement ot the na- 
tion, admitted not of any remedy. 1 hey were to endure, of 

coaiequence^^ 
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confequences till the extindiion of tenures. But wholefome rules 
and enadments might deprefs or diminifh the confufions and the 
oppreffions which were the natural refults of the ufe and diftnif- 
lion of mercenaries ; and thefe were not wanting (7). It was 

like wife poffible to give a check to the violence of princes in the 
ifluing of commiffions of array ; and the fpirit of the conftitu- 
tion, and cxprefs laws, made it fully underftood, that they ought 
to be undertaken and executed with the greateft refpefk for the 
freedom of the fubje£t, and in cafes only of urgent danger and ' 
apparent neceility (8). 

The redudion of the power of taxation affumed by princes, 
and the declaration of magna charta^ that the people were to 
grant the fupplies which they thought neceflary to government, 
had foflered the paffion for independence. The conftant appeals 
of the people to charters declaratory of their antient freedom and 
privileges, and corredory of abufes, that time and the maxims 
of tyranny had produced, gave them an evident fuperiority which 
they might exert in all political contentions. It was eafy to dif- 
cover when the fovereign was difpofed to encroach ; and the 
power the commons could oppofe to him was decifive. To re- 
fufe him money, was to difarm him. Of himfelf, he could 
maintain no formidable army ; and the people were not to 
laviih to him their wealth, that he might opprefs them. 



The 
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The fchools of law, which were opened by learned men ith- 
mediately after the fettlement of the charters of liberty, were to 
difFufe widely the fundamental and free principles of the confti- 
tution (9). The difcufTion of political topics was to employ cvea 
the loweft ranks of the citizens, and to engender a turbulence, 

which, with all, its ills, muft be allowed to be rcfpeftabld* 

« 

The awe over parliamentary debate, which Richard II. efFed- 
cd by the body of four thoufand archers, which he attempted 
to keep up, and the infolence and diforders of this band, awa- 
kened, to an uncommon degree, the public jealoufy, andevincedy 
with decifion, the dangers of a ftanding force (10). The mifer- 
able ftate of France, under the military defpotifm which 
Charles VIL had begun, and which Louis XI. had accomplifli- 
ed, was to dtfplay, in all its terrors, that mode of adminiftratioa 
which allows to the prince the command of the taxes and the 
army (11). 

The Englifh, aftonifhed at the tyranny and pride of kings in 
other nations, were to reprefs them in their own. The fpirit of 
oppofition to the crown, natural to the government, and brought 
into exertion by the oppreffive views, and the encroaching do- 
mination of princes, unfolded all their powers to the commons* 
During a long feries of years, no ftanding army was permitted. 
It was held in the utmoft deteftation ; and its exiftencawas even 
deemed incompatible with the liberty of the fubjeft. 
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In the wars between the houfes of York and Lancafter, armies 
were frequently raifed; but no ftanding eftabliihment was 
thought of. The meafure was both impolitic and violent, 
while the leaders of different factions were courting popu- 
larity. In the moment of peace, the foldier was lofl: in the citi- 
zen ; and the army that conduced its commander to the throne, 
did not remain with him an inftrument of his tyranny. It left 
him to the enjoyment of the legal rights of fovereignty^ and was 
not to fubvert the government. The ftruggle was not for a ty* 
rant, but a king. The conftitution was refpeded daring fceues 
of violence and hoftility, and the people felt a rifing importance 
amidft daughter and blood. 

Henry VII. who united, in his perfbn, the rights of the rival 
families, was permitted to oonftitute the yeomen of the guard. 
But thefe were only for the protection of the perfon of the fove- 
reign, and were not to increafe to an army. They were to be 
a ftate or ornament to the crown, not a terror to the fubjed):. 
The obftinacy of Charles L and the civil wars to which it gave 
rife, were to confirm the antient conftitution, and to demonftrate, 
that neither the military power, nor the power of taxation, were 
prerogatives of the prince. Years and diforders were to render 
more folid the fabric of our government. 

Yet, after the reftoration of Charles 11. had taken place, an 
event of great importance in our hiftory, was to call, in a parti- 

S cular 
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cular manner, for the ftanding force, from which the nation was 
fo averfe. The fyftem of tenures, fo decayed and fo unfuitable 
to refining tinmes, haftened to extindtion. Early in this reign, a 
ftatute of infinite utility, gave a nxortal blow to military te- 
nures {i 2). The fyftem of fiefs, fo beneficial in one period, and 
fo deftrudive in another, was overturned. The feudal ftrength, 
or militia of England, after langui(hing for ages in difeafe and 
weaknefs, received the wound of which it perifhed. In its place 
a ftanding army was expedient, and could alone correfpond with 
the majefty of the people and the dignity of the crown. 

The invention of cannon and fire-arms had changed the art 
of war. Movements, evolutions, and exercifes, were not to be 
acquired to perfedion by any militia, or even by mercenaries, 
who were hired for a feafon, and difmifled at the clofe of a 
campaign. Other nations were poffefled of ftanding armies, and 
of thefe the force was not to be oppofed by troops lefs regular 
and lefs dilciplined. Self-prefervation, and the neceility of at«^ 
tending to the balance of power In Europe, pointed irrefiftibly to 
this eftabliihment. Its dangeri^, notwithftanding, were great,, 
and might be fatal to the prince who fhould attempt it. 

Invited, or rather compelled, by confiderationsthe moft power- 
ful, Charles made the experiment. He ventured to maintain, 
by his private authority, a ftanding force of five thoufand foldi- 

cry, for guards and garrlfons. The jealous fpirit of the people. 

was 
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was alarmed. A meafure fo unconflitutional, excited fears and 
apprehcnfions, which behoved to be confuhed. Yet James lU 
did not fcruple to augment the (landing force to thirty thoufand 
meni whom he fupported from his own civil lift. The nation 
was on the brink of a precipice. The revolution approached. 
The bill of rights declared, that the fovereign was not to raife or 
uphold a ftanding force in times of peace, without the confent 
of the parliament. And the matured experience of fucceeding 
times, employed itfelf to devife the policy which was to make 
our army regular and formidable, with the leaft pofTible incon* 
venience to liberty. 

A ftanding body of troops, as abfolutely necefTary, is kept up 
under the command of the crown, but by the authority of the 
legifiature. The power of an a€t of parliament gives every 
year its continuance to our army ; and any branch of the legi- 
flature may annually put a period to its exiftence, by objeding 
to it. The dangers of a ftanding force are thus prevented ; its 
advantages are fecured ; and the foldiery, not living in camps, 
but intermingled with the people, are taught, while they refpedl 
the crown, to feel for the interefts and profperity of the nation. 
With thefe flow degrees, and with thefe fymptoms of jealoufy, 
did a ftanding army become a part of our conftitution. 

S a CHAP- 



CHAPTER VI. 



^Manners and Refmemna. The dijfolute OmduB of the Women 
amidft the Decline and Opprejftons of Fiefs ^ The general Cor-- 
ruption which invades Society. 



WHILE the varying fituation of fiefs and chivalry was 
to produce the rooft important confequences in po- 
lity and government, it was to be no Icfs powerful in changing 
the general pidure of fociety ; and the manners, which were 
to figure in their ftate of confufion and diforder, are a contrafl: 
to thofe which attended their elevation and greatnefs* The ro- 
mantic grandeur and virtue which grew out of the feudal aflb« 
ciatioD, in its age ot cordiality and happinefs, could not exifl: 
when that cordiality and happinefs were decayed. The difor- 
ders of fiefs had operated on chivalry ; and the deviations of 
both from perfedion, afFeding ftrongly the commerce of life 
and the condition of the female fex, were to terminate in new 
modes ot thinking, and new fyftems of adion. 

The difaftrous ftate of fiefs, difuniting the interefts of the lord 
and the vaflal, gave rife to oppreffions and grievances. Thefe 

produced 
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produced a pronenefs to venality and corruption. All ranks of 
men, from the fovereign to the flave, feemed at Yariance. Rapa- 
city and infolence were to charadlerife the fuperior and the ma- 
iler ; chicane and difafFedion, the vafTal and the fervant* A re- 
laxation of morals, total and violent, was to prevail. Chivalryi 
lofing its renown, the purity of the knightly virtues was to.be 
tarnifhed* When It fell as a military eftablifhment, its generous 
manners were not to remain in vigour. The women were to 
lofe their value and their pride. The propenfity to vice, fofter- 
ed by political diforder, and the paffion for gallantry, driven to 
extremity by the romantic admiration which had been paid to 
the fex, were to engender a voluptuoufnefs, and a luxury which) 

in the circle of human aflFairs, are ufually to diftinguifti and to 
haften the decline and the fall of nations. 

Manners, too ftately and pure for humanity, are not to flourifli 
long. In the ruined ftates of fiefs and chivalry, there prevailed 
not, in the one fex, the fcrupulous honour, the pundilious be- 
haviour, and the diftant adoration of beauty, which had illuftra- 
ted the aera of their greatnefs ; nor, in the other, were there to 
be remarked, the cold and unconquerable chaftity, the majeftic 
air, and the ceremonious dignity which had lifted them above 
nature. A gallantry, lefs magnificent, and more tender, took 
place. The faftidioufnefs and delicacies of former ages wore a- 
way. The women ceafed to be idols of worfhip, and became 
objeds of love. In an unreferved intercourfe, their attradions 

were 
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were more alluring. The times, prone to corruption were not 
to refift their vivacity, their graces, their pailion to pleafe. Love 
feemed to become the fole bufinefs o^ life. The ingenious and 
the fentimental found a lalling intereft and a bewitching occupa* 
tion in the afliduities, the anxieties, and the tendernefs of in- 
trigue. The coarfe and intemperate, indulging their indolence 
and appetite, fought the haunts, and threw themfelves into the 
arms of proftituted beauty. 

The talents which, of old, recorded the deeds of valour, and- 
the atchievements of war, were now devoted to the fair (i ). In 
every country of Europe, the poet, or the Troubadour^ was to 
confecrate to them his homage and his fongs (2). And, to the 
fafliionsof gallantry, the rife of literature is to.be afcribed. 
Men of genius, and men who fancied they poffefled it, reforted' 
to the courts of princes, and to the palaces of the noble ; and 
the praife, which they knew how to lavifli, got them attention 
and patronage. To make verfes was the road to preferment. 
No lady was without her poet. Nor was poetry the exercife 
only of thofe wlio willied to better their fortunes. While it was 

■ 

to give riches and refpedt to the obfcure, by the connedions it 
was to gain to them, it was to be an ornament and an Honour 
to the great. Princes and barons,- as well as knights and gentle- 
men, found it the fureft recommendation to thar miftreflls (3).. 
They fung their charms, their difdain, and their rigours. Lven 
the artificial tendernefs of the poet often grew into reality ; and 

the 
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the fair pnei) who, at firft, oaly liftened to praifei was to yield to 
paflion. The adulation paid to beauty, difpofed it to approve; 
complaints led to pity ; pity to love. The enchantment of per« 
petual flatteries, of proftrations refpeflful and pa£Gionate, of vows 
repeated with ardour, of fighs ever meant to allure, corrupted a 
lex, of which the fenfibilities are fo exquifite. The rite of mar* 
riage, formerly fo fai^Aimonious^ was only courted to be abu- 
fed (4)« The pride of condition, more powerful than modefty^ 
was, indeed, a check to the virgin ; but (be was to wait reluc* 
tantly the moment, when her coynefs and timidities, inftead of 
rebuking the paflions, were to be a zed to them. All the fop- 
peries of fancy were exhibited, all the labyrinths of love were 
explored* A licentioufnefs, which knew no reftraint from prin« 
ciple, was rendered more feducing by the decorums and decora* 
tions of a fantaftic gallantry (5). 

Religion, which muft ever mix in human affairs, is oftner 
to debafe than to enlighten. It is, for the moft part, a mafs of 
fuperftitions, which encourage the weaknefTes of mankind. This 
was the cafe with Chrifiianity in the darknefs of the middle times. 
The votaries of beauty did not fcruple to addrefs the Deity to 
foften its obftinacy. In the heat of intrigue they invoked the 
Trinity and thiC faints for fuccefs (6), Religion was employed to 
give a poignancy to the diforders of proftitution and luft. The 
rich were to have houfes of debauch in the form of monafteries, 
confiding of many cells or apartments, and under the govern- 
ment 
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ment of abbeffes (7). The profanenefs of gallantry difturbed and 
deformed even the meditations of the moft pious. The devotee 
was to feek a miftrefs in heaven. He was to look up to the 
virgin with the eyes of a lover, and to contemplate the beauties 
of her perfon, and the graces of her carriage (8). What is more 
extravagant, the felicities of futurity feeraed a trifle unworthy of 
acceptance, without the contads and the vanities of an irreve- 
rent courtefy. * I would, not,* faid a Jroubadour^ * be in Para- 

* dife, but on the condition of making love to her whom 1 a- 

* dore (9)/ 

The vices and example of the clergy added to the general- 
eoniagion. They were to exceed not only in luperb living, and 
in the luxuries ot the table, but in the pailimes and the gratifi* 
cations of iUicit love (io). It was in vain that laws were made 
to prohibit them trom entertaining, in their houles, ' any 
•virgins dedicated to God.* The arts of the Popes to tear 
them from their women, would fill volumes, . No ecclefiaflic 
was without his concubines ( 1 1 ). The fins of the faint were 
grofs and comfortable. . In contempt of all decency, they were 
even to educate publicly the fruits of their amours. Rampant 
and diffolute, they preached religion, and were a difgrace to it j . 
virtue and they were in hafte to contemn it ; another world • 
and they were immerfed in the enjoyments of the prefent. 



Aa> 
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An UTiiverfal corruptba diffufed itfelf. To be deep ia de- - 
bftuch, and fuccelsful with the ladieS) were certain marks of 
worth. They were pasu of the eaiinencje to which the defer- 
ving were to afpire. To be amorous and deceitfuli were not 
lefs meritorious than to be brave and witty. There was ex- 
hibited a Arange pidiure of fierceaefs and effeminacyy opprei&on . 
and politeoers, impiety and devotion^ 

The age^ in which fo many armies^ inflamed with zeal, were 
to fight for the recovery and poffeffion of the holy iepulchre^ 
was remarkable for the moft criminal depravity. The pilgrims 
and crufaders exported the vices of Europe, and imported thofe 
of Afia, Saint Louis, during his pious and memorable expedi- 
tion, could not preven( the moft open licenttoufnefs and diforder. 
He found houfes of proftitution' at the doors of his tent (li). 

His charader, his example, and his precautions^ were reftraints, 

ineffeilual and fruitlefs. 

♦ ■ » 

While the ladies of rank were to be befieged in form, to be 
purfued in all the windings of afFedation and caprice, and to op- 
poie to their impatient lovers all the obftacles of a delicacy pre- 
tended or real, the women of inferior condition were to be ap- 
proached with familiarity. It even appears to have been . com- 
mon for hufbands to make a traffic of the chaftity of their wives, 
though fevere regulations were enaQed to reprefs this prac- 
tice (13). The offices of the laundrefs and the milliner, being 

yet 
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yet no particular profefiions^ there were in the habitations and 
the palftce$ of the richi apartmCiQts for v^oment whot while they 
jierfbrmcd ttie fervices pecoltar to thefe9 were alfo debauched to 
impwitys and fu bfervieitt to lull (14). Jurirdid:ion, being yet 
anhulatt^y:^ .and kings, making frequent progreflfes through 
their dominiQQ3» it was ufual for proftitutes to fallow the court ; 
and officers were appointed to keep them in fubjeifiion and 
order ( 1 5). To be rj^arjhd of the Kitig^s uubores in particular 
places and diftrifts, was an honour and a dignity (16). 

To this degeneracy and profanenefs, I am inclined to trace 
the law» which, in the declining condition of tiefs, made it a for- 

• • • • i 

feitureof the eftate,. for the vafT^l to debauch the fitter^ the 
daughter, oir the wife of his fuperior (17), 

In the gt^ater towns, there were women who lived openly by 
proftitution, exercifing it as a profeffion. There were evcA 
whole ftreets which were inhabited by them. In Paris and in 
London, the number of public brothels was incredible. In the 
JitSaqc^ fft ^ (lays of Richard li. a Lord Mayor imported ftrum- 
pets from Flanders, and kept ftew-houfes^ where the dainty and 
the fqueamifh were to trade in this foreign merchandize ( 1 8.) 
Bordelloes or (lews were permitted and fandiioned by the au- 
thority of government in every country of Europe (19). To 
twelve of thcfe Henry VII. gave his licenfe ; and figns painted 
on their walls diftinguifhed them, and invited the paflenger (20). 

T z Soj 
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So general was the Hcentioufnefs which fpread itfelf, that the 
proprietors of houfes found it neceflary to let them out under 
the exprefs condition, that the leflee fhould keep and harbour 
no conamon women (2i)« Henry VIII. who approved not love 
in any form, but that of matrimony, fupprefled many ftew- 
houfes in Southwark, and ordained, that proftitute$ fhould not 
receive the rites of the church while they livedi nor have a 
Chriflian burial^ when they were dead (22). 

Such were the manners which were produced by the oppreC- 
fions and diforders of fiefs and chivalry. And thus, notwith- 
ftanding what many writers have aflferted, I am entitled to coq« 
elude, that the fpirit of chivalry was not uniform any more than 

that of fiefs ; and that, at different periodsi its manners were 
oppofite and contradiAory. 
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^') * A G^I» P^^ numero cultorumi ab univerfis per vices 

< occupantur, quos mo^ inter fe fecund um digna- 

* tiofiem partiuntur / Tacit, de Mor. Germ. c. it. * Privati ac 

* feparati agri apud eos nihil eft.* Caefar de belL GalL lib. 4. r. i. 
The German tribes paffed annually from the fields they had 
cultivated. * Arva per annos mutant/ Tacit, de Mor. Germ. 

c. 26. * NtqDe longius anno remanere uno in loco incc^endi caufa 

licet.* 
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* licet.' Caefar de bell. Gall. lib. j\. c. i. The condition of pro- 
perty among thefe nations I have treated in another work. i5K- 

Jlorical Differt. concerning the Antiquity of the Englt/h Cbn/Htu-- 
tiouy Part i. 

Similar diftindions prevail in all barbarous nations, and give 
rife to a fimilar way of thinking, * Formerly,' fays Mr Adair^ 

* the Indian law obliged every town to work together in one 
^ body, in fowing or planting their crops \ though their fields 

* are divided by proper marks, and their harveft is gathered fe- 

* parately. The Cheerake and Mufkohge ftill obferve that old. 

* cuftom.' mjlory of the American Indians ^ 

Among the Indians of Peru, it is faid, thatthe territory occu- 
pied was the property of the ftate, and was regulated by the ma- 
giftrate; and that, when individuals were permitted to poffefs 
particular fpots, thefe, in default of male iffuc, returned to the 
community. Royal commentaries of Peru^ book 5. ch. 1 . and 3. 

It fcems to have 9S\kn out of the old cuftom, which confider- 
ed land as (he property of nations, that in \ urope,. when all> 
heirs failed, the property of the individual went to thc^^, or to 
the fovereign as reprefeoting the ilate. 

i 

•Quod fi maritus et mulier fine herede mortni ftiermt, e& 
* nuUus ufque ad feptimum gradum de propiuquis tt qaibuf- 

* cunqiie 
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^ ctxnq^e parentibtts inveuhuri taoc res ;ffeus (dqaifau* LL^ 
Baiwar. fit. 14. /« ^ 

^ Fi/cus tunc agat» quando nee parek>tam, nee fiHoruto^ nee ne« 

* potutBy nee agnalorumt net cognatoruoiy nee u^com et inariti» 
^ quaefuccedat^ esttare eomperitur ptrbnaf/ecuidum vet^rum ^m« 
^ Jlituta! EdiSium Thtodcrki BtgtSy e. 24^ 

The fields ia pafture belonged to the community or tribct as 
wdl as the fields in tillage. The moment that the flocks or 
herds of one individual left them, they might be poflefled or oc- 
cupied by thofe of another ; and fa on in fucceilion. It was un- 
der the influence of fuch manners that Abraham faid to Lot> ^ Is 
^ not the whole land before thee ? feparate thyfelf, I pray thee^ 
^ from me ;, if thou wilt take the left-hand, then I will go to the 

* right; or, if thou depart to the right-hand, then I \v'il) go to i be 
^ left.' Gencfir^ Ch. xii. ^l• 9; And to this condition of fociety 
the Roman poets make frequent diufions, though they do not 
fcem to have underftood it with accuracy *• 

U When 

• Ante Jovcm nuUi fubigebant arva colonic 
Nee ararc qoidetn, aut partiri limite carnpom 
Fas CTat;.in medium quaere bant ; ipfaque tcllus 
Omnia liberius nullo pofccnte ferebat. Virc- 



Hon' domus ulla fores faabuiti non fizos in agri$ 
Q^i regieret certis iinibug-arva lapis. Tx b ui« 
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When the territory of a tribe or nation ceafed to be Its pro- 
perty, and individuals acquired particular fpots or eftates, which 
they cultivated for their ufe, and tranfmitted to their pofterity, it 
was a confequence of the old manners, that thefe improvements 
were regarded as the ufurpations of the powerful on the weak ; 
and hiftorians aiTure us, that it happened both in Greece and Ita- 
ly, that the land^marks which had been fixed to diftinguifti the 
boundaries of property, were frequently removed or deftroyed. 
It feemed an encroachment on the rights of the people, that 

lands, which, of old, paflured indifferently the cattle of fucceflive 
occupiers, (hould be allotted to the ufe and convenience only of 
private men. It was, accordingly, not merely neceflary to make 
laws to prevent the violation of private rights ; but, what is cu* 
rious in an uncommon degree, even the termini or land-marksf 
that they might remain unremoved for the prefervation and the 
feparation of property, were exalted into divinities. Thus, re- 
ligion, as well as policy, held out its terrors to force mankind to 
learn the art of appropriation, and to accept of power and 
riches. 

Among the Celtic and German barbarians, the defacing and 
the removing of land- marks were alfo common delinquencies ; 
and, in the punilhment of them, much feverity was exercifed. 

* Si quis limites complantaverit, aut terminos fxos fucrit au- 
^ &S evellere, fi ingenuus eft, per fingula figna vel notas vicenos 

* vi. 



IN EUROPE. iss 

* vL folid. componat ; fi fervus e(l| per fingula (igna L. flagelU 
^ fufcipiat/ ZX. Baiwar. tit. xi. /• i. ^/ 2. 

* Si quia liber homo terminum antiquum corruperit^ aut extern 
^ minaverit) et probatum fuerit, fit culpabilis Ixxx. fol. mediuax 
^ regU et medium in cujus fine fuerit terminus. Si quia fervus 

* alienus termmum antiquum ruperlt,aut exterminaveritt mortis in- 
^ currat periculum, aut fol. xL redimatur/ LL. Longobard^ lib. r. 
tit. 2b. J. 1. et 2. See farther LL. Wifigoth. lib. lo. tit. 3. De 
terminis ct limit ibus. 



Boundaries and limits are alfo an article in the code of Gentoo 
laws ; and the regulations it holds out on this fubjedt are, per«^ 
baps, a proof, that the mafs of the inhabitants of Hindoftan, at 

the period of their enadlment, had not loft the idea of times 
which preceded the difcovery of the advantages of a landed pro* 
pert/. Code ofGentoo latvsy cb. 12. 

('2) * Dominum ac fervum nuUis educationis deliciis dignof- 
*xas. Inter eadem pecora ; in eadem humo degunt ; donee aetas 

* feparet ingenuos, virtus agnofcat.* Tacit, de Mor. Germ, r* 20; 

(3) * Si civitas, in qua orti funt, longa pace et otio torneat; 

* plerique nobiliumadolefcennum petunt ultro eas nationes^ quae 

* tun: belhim aliquod gerunt, quia et ingrata genti quies, et facih'us 
^ inter ancipitia clarefcunt. • • . . Nee arare terrani aut 

U 2 expc£lare * 
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^ esf^are Antuxm^ ^m facile perfua&ria qiiam vocare liofted et 
^ vulnera mererl : Pigrum quioimmo et intn videtur fudor^ acqvH 

* rere, quod poffis fanguine parare.' Tacit, de Mon Germ. c. \ 4« 

(4). Tacit, de Man Germ, c. 15, a i. 24, StruviuB, Gufpus 
hifioriae Germanise, pFolegqm- 

(5) < GonyiSibus et hofpitiis non alia gen^ ^ufius indulget. 
^ QuemGumque mortaliupi arcere tedo, nefas habetur, pro for^ 

* tuna quifque apparatis epulis excipit. Gum defecere, qui modo 

* hofpes fueraty monftrator hofpitii et comes, proximam domum 
^ noQ invitati adeuntt Nee intereft* Pari humanitate aqclpiuii- 
^ tun Notum ignotumque, qus^ptum s^d jua hofpitii, nemo dif-^ 

^ cernit. Abeunti, I1 quid popofoerisi concedere mom ; Et pof* 

< 

^ ceadi invicem eadem facilits^. Gaud^ot muperibus ; fed oec 
« data imputant, nee acceptis ohligantun* Tacit, dc Mor. Qerm. 

c. 2I, 

The American tribesi who refemble fo completely the antient 
Germans, s^re thus charaSerifed by Lafitau : ^ lis ont k coeut 

* haut et fier, un courage a I'epreuve, un valeur intrepidci un 

* conftance dans les tourmens qui eft heroique, une egalite que le 

* contre-temps et les mauvais fucces n'alterent point : Entre eux 

* ils ont un efpece de civilite a leur mode, dont ils gardent toutes 

* les bienfeanccs, unrefped pour leur anciens, une deference pour 

* leur egaux qui a quelque chole de furprenant, et qu' on a peine 

•a 
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< a cotlciller avec eette independancef et cctte liberty dont ils pa- 

^ roiiTcat extremement jaloux : lis font peu careflans, et font peu 
^ de demonftrations ; mais aonobftant celai iU fon^bonSf afFablesy 

* et exercent envers les etrangers et Ics malheureux une chari« 
^ table hofpitalit^s qui a de quoi confondre toutes les nations de 

* TEurope.* Moeurs des Sauvages Ameriquains^ vol. i,p- lob. 
See alfo Charlevoix^ Joum. Hift. lettre 21. Such> with a few 
exceptions! it is to be thoughti is the cbara^er of all nations in 
an early age of fociety. 

(6) Tacit, de Mor. Germ. c. 1 5. Struvius, Corp. Hift. Gcr. 
prolegom. Cluver. Germ. Antiq. lib. i . 

(7] ^ Cibi rimplices> agreftia porna^ recens fera» aut lac con- 
^ cretum. Sine apparatu» fine blandimentisr expellunt famem. 

< Adverfus fitlm non eadem tcmperantia. Si indulferis ebrietati, 
^ fuggerendo quantum concupifcunt^ baud minus £acile vitiis> 
^ quam armia vincentur.' Tacit, de Mor. Germ, c^ 23. 

(8) ^ Crebrae ut inter vinoientos rixaC). raro convtdia,. faepius 

< caede et vulneribug, tranfiguntur. Sed et de reconciliandis in« 
^ vicem inimicis, et jungendis affinitatibuS) et adfcifcendis princi- 

* pibus,^ de pace denique ac bello^ plerumque in conviviis conful- 

* taut : Tanquam nuUo magis tempore aut ad fimplices cogita- 
^ tiones pateat animus, aut ad magnas incalefcat. Gens non aftu- 

^ ta nee callida aperit adhuc fecreta pectoris licentia loci. Ergo 

* deteda 
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« detefta et nuda omnium mens poftera die retraftatur : Et falva 

* utriufque temporis ratio eft. Deliberant dum fingere nefciunt; 
« conlvituunt dum errare non poflunt/ Tacit, de Mot. Germ. 

C. 22, 

The deliberating on bufinefe, and the holding of councils of 
ftate during entertainments, was the prafkice of the Celtic and 
Gothic nations. And, it is remarkable, that the word maltum 
or mallus^ which, during the middle ages, denoted the national 
aflembly, as well as the county-court, is a derivative of mael^ 
which fignifies convivium. 

From this union of feftivity and bufmefs, there refulted evils 
which gave occafion to regulations which cannot be read with- 
out wonder. It was a law of the Longobards, ^ Ut nuUus e-- 
^ brius fuam caufam in mallum poflit conquirere, nee teftimoni- 

* um dicere ; nee comes placitum habeat ni(i jejunus.' LL. Lon^ 
gobard. lib. 2. tit. 52. /. xi. We read in Capit. Kar. et Lud. 
^ Redum et honeftum videtur ut judices jejuni cauias audiant 

* et difcernant,' Lib. i. l. 62. ap. Lindenbrog. And the follow- 
ing law was made in a fynod held at Winchefter ann. 1 308. 

* Item, quia in perfonis ebriis legitimus dici non debet confen- 
^ fus, inhibemuis, ne in tabernis per quaecunque verba, aur nifi' 

* jejuna faliva, vir aut mulier de contrahendo matrimonio fibi in- 
^ vicem fidem dare praeiumant.' Wilktnsy ConciLtom. 2. p. 295. 



TJiis 



IN EUROPE. 159 

This rudenefS) of which we fee the fource in Tacitus, (eems to 
havecontinued very long in Kngland. * Non exolevit ha£tenus mos 
^ antiquus/ fays Sir Henry Spelmati, ^ nam in mallis feu placitis, 
^ quae afSifae jam vocantur, vicecomites provinciarum bis quotan- 
^ nis magnam exhauriunt vim pecuniae, in judicibus nobllibufque 
^ patriae convivandis/ Glojf. p. 385. In Scotland, in the memo- 
ry of perfons yet alive, the lawyers and retainers of the courta 
of juftice did bufinefs conftantly and openly in the tavern. It 
is likewife obfervable, that fome particulars which regard the 
inilitution of the jury, are to be explained and illuftrated from 
thcfe fads, and this way of thinking. Hifiorical Differta^ 
tton Qtmccmmg the antiquity of the Englijh con/lit. Fart 4. 
Se^. 2. 

(9) / Nullas Germanorum populis urbes habitari, fatis notum 
^ eft, ne pati quidem inter fe jun£tas fedes. Colunt difcreti acdiver- 

* (i, ut fons, ut campus, ut nemus placuit. . . .. Nee enim cum 
' ubertate et amplitudine foli labore contendunt, ut pomaria con- 

• ferant, et prata feparent, et hortos rigent. Sola terrae feges ira- 

* peratur. Unde annum quoque ipfum non in totidem dige- 

• runtfpecies : Hiems, et ver, etaeftas, intelleftum ac vocabula ha- 

• bent : Autumni perinde nomen ac bona ignorantur.* Tacit, de 
Mon Germ. r. 16. 26. 

(10) * Ceterum nee cohibere parietibus deos, neque in ullam 

* humani oris (jpeciem alTimilare, ex magnitudine caeleftium ar- 

* bitrantun 
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^ bitrantur. Lucos ac netnora confecraat^ deorumque nominibus 

* appellant fecrctum lUud, quod fola revereniia vident. Aufpicia 
^ fortefque ut qui maxime obfepvant* Tacit, de Mor. Germ* c. q. 
Sttmvius^ Corp. Htjt. Germ, prolcgom. 

(ii) Tacit, de Mor. Germ. c. i2, Quver, Germ, Antiq* 
lib. I. 

{i2f) * Puces exempio potius quam imperiot (i promptly fi 
^ coarpicui> fi ante aciem agant, admiratione praefunt.^ Tacit, de 
Mor. Germ. c. 7. 

(13) ^ Nigra fcuta^ tinda corpora, atras ad proelia nodes le- 

* gunt. • . • Cedere loco, dummodo rurfus inftes, confilii quam 

* formidinis arbitrantur/ Tacit* de Mor. Germ. c. 6. 43. 

A writer of reputation has, of late^ advanced ^n opinion, that our 
European anceftors were averfc from deceit and ftratagem. Yet a 
propenfity to thcfe is perhaps a charaderiftic of all barbarous na- 
tions ; and, that it ai)pHed to our forefathers, the teftimony be- 
fore us is a fuiHcient proof. In oppofition to the barbarians of 
Europe, he holds out the American Indians, and contends that 
they are defedive in adive courage. Open violence he accounts 
as defcriptive of the former; a reliance on ftratagem a: id fur^ 
jgrifc, he remarks as peculiar to the iavter. And, as the caufe of 

thia 
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this diverfity, he afligns different original difpofitions. Sketches 
of the Hiftory of Man^ vol. i. p. 23. 24. 

The truth i8> that a pronenefs to open violence^ is to be ap« 
plied to the American as well as to the European favage ; and 
that the love of ftratagem and furprife was not lefs peculiar to 
the European than to the American. Stratagem and furprife, in 
America and in Germany, and indeed in all tribes and nations 
whatever, are parts of the art of war, or of military prudence, 
and refer not to courage. When the military art is nearefl: to 
perfedlion, and when cultivation is higheft, there will be lefs of 
firatagem in war ; for cunning, if 1 may be allowed the expref- 
fion, is the wifdom of weakneis. The ingenious author hazards a 

conjedure for a difcovery, and miflakes for philofophy a fally 
of vivacity. 

(14) ^ Latrocinia nullam habent infamiam, quae extra fine& 

, ^ cujufque civitatis fiunt ; atque ea juventutis exercendae ac defi- 

* diae minuendae caufist fieri praedicant/ Caefar de BelL GalL 

lib. 6. c. 22. ' Materia munificcntiae per bella, et raptus.' 7a- 

cit. de Mor. Germ. c. i 4. 

Among the Greeks the fame manners were known. It was 
common among them, in early times, for the more eminent 
and powerful to exercife, with reputation and honour, the crimes 
of robbery and piracy. Thucjdides^ lib. i. Homers Odyjf. y^ 

X Socb 
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Such IS the cafe in all rude communities. In the wilds 
of America this way of thinking is prevalent at this 4iour. 
Warriors, reftlefs and impatient, aflbciate together, and feek for 
renown and plunder beyond the boundaries of their tribe. It is 
of bodies of (his kind that Lqfitau fpeaks in the following pafr- 
fage ; which is not to be read, without recalling to one'iB mind 
i^hat Caefar eind Tacitus have faid of the Gauls and Oennans« 



* Le partis detaches, qui fe forment €n pkme paix, pour rst 
^ pas interefler la nation par des hoflilit^s, lefqu'elles pourroi- 

* ent avoir des fuites facheufcs, voilt porter la guerre chez lee 

* peuples les plus reculcs Gette petite guerre eft un ve- 

^ ritable affailinat, et un brigandage, qui n'a nulle apparence de 
^jujiicey ni dans le A^otif qui Ta fait entreprendre, ni par rap* 
^ port aux peuples, a qui elle eft faite ; ils ne font feulement pas 

* connus de ces nations eloignecs, ou ne le font que par les dom-* 

* mages quMls leur caufent, lorfquMs vont les afibmmer ou de 
^ faire efclaves prefque jufques aux portes de leur palifades. Les 
^ fauvages regardent cela neanmoins cimtHc un belle adim.^ 
Tom. 2. p. 169. 

It was under the influence of fuch manners that the northern 
nations carried on thofe piratical incurfions^ which, from the 
time of Charlemagne, filled Europe with terror. They were 
planned and conducted by men of rank, and conferred honour 
on them, and on the inferior adventurers. Yet modern hiftori* 

ans, 
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ans, who are perpetually applying modern notions to antient 
times, attend not to this circumftance, and treat thefe maritime 
expeditions with a feverity that may be moral enough, but which 
is hifiorically injudicious and abfurd. 

In the age of Tacitus, the only German community who ap- 
pear to have conceived the blame of this condud, was the Cbau- 
ci. For the great fuperiority and refinement of this people, I pre- 
tend not to accounts But though, in general, it confifted with 
honour and merit, among the German ftates^ to commit fpoil 
and plunder among neighbouring nations ; yet, it is not to be 
forgot^ that the theft or violence of an individual within the ter- 
ritories of his own tribe, was atrocious, and a fubjed of punifh- 
mcQt. This circumftance, which is curious in the hiftory of 
moralky, is to be explained from the condition of an infant fo- 
ciety. Their riches, confifting chiefly of herds and flocks, which 
wander over vaft trads of country, are only to be protefled by 
th^ terrors of juftice. Hence the Uws of the barbarians affixed 
death to the ^ri9>e of ftealing a hoiics while the aifafli nation, or 
the murder of a aaan, was ex{Mated by a piece of money or a 
fine. * Qui caballam furaverit, capite pyniatur.' LLh Saxon tit. 
4. /. I. The extcitf of their forefts, while it contributed to rea- 
der more eafy the ahftra<flion of cattle, made it the more necef-^ 
fary to puaifli the offence. It alfo was a refult of their unappro- 
priated folitudes, that the proprietors of cattle found a difficulty 
in tiacing them. Hence the cuftora of fixing bells to them* 

X 2 * Mos 
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* Mos quippe antiquus inoleverat Francis, et maxime Auftrafiis, 

* ut pafcentlbus equis tintitmabula imponerent, quo (i forte Ion* 

* gius in pafcendo aberraflent, eorum fonitu dignofci poflent.* 
Lindenbrog. Glojf. voc. Tintinnabulum. And what is worthy of 
notice, the taking away of thefe bells was a heinous delinquence, 
and puniihed feverely. ^ Si quis tintinnabulum involaverit de 

* jumento vel bove» folidum reddat. De vacca tremifles duos ; 
^ De berbicibus vel quibufcunque pecoribus, tremifTes (ingulos co« 

* gatur exfolverc/ LL. Wifigqth. lib. 7. tit. 2. l. ii. See al- 
fo LL. Salic, tit. 29. et LL. Burgund. tit. 4. § 5. In general^ 
the atrocity of theft among the Gothic nations, may be gathered 
from the following Swedifh law, which is of high antiquity. 
« In furti reum fecuri, furca, defoffione, vivicomburio animad«* 

* verti poffe, nee eo nomine vel haeredibus, vel ecclefiae, vel rcgi, 
^ iiUam fatisfadionem deberi/ Stiemhook dejur. Sueon. et Goth. 

m 

v£t.p. 366, 

Thefe important circumftances in the hiftory of manners, the 
legality of a difiant robbery, and the criminality of a domeftic 
one, which are fo pointedly illuftrated by the early ftate of the 
Greeks, by that of the German and Celtic barbarians, and by 
the condition of the American tribes at this hour, receive a con- 
firmation, of the greateft weight, from the confideration of the 
Gentoo jurifprudence. In the code of Gentoo laws, there is this 
remarkable ordinance. 

•The 
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* The mode oi /hares among robbers is this : If any thieves^ 
by the command of the magi/irate^ and with his ajfifiance^ have 
committed depredations upon, and brought any booty from an^ 
other province^ the magiftrate fhall receive a (hare of one fixth 
of the whole ; if they receive no command or afBftance from the 
magiftrate, they Ihall give the magiftrate, in that cafe, one tenth 

for his (hare ; and, of the remainder, their chief Ihall receive four 
, (hares ; and whofoever among them is perfe£l: mafter of his oc- 
cupation, (hall receive three (hares ; alfo, whichever of them is 
remarkably ftrong and ftout, (hall receive two (hares, and the 
reft (hall receive one (hare ; if any one of the community of the 
thieves happens to be taken, and (hould be releafed from the 
cutcherry *, upon payment of a fum of money, all the thieves 
(hall make good that fum by equal (hares.* Code o/Gentoo laws^ 

p. 146. 



A perfon who has not confidered favage and barbarous man* 
ners, will think, with the utmoft furprife, that a magiftrate (hould 
not only command a robbery, and give his countenance and 
protedion to thieves, but even participate in their plunder. 
Such, notWithftanding, is the fyftem of equity among all rude 
nations. While diftant expeditions, however, and robberies, 
were thus confidered as legal and honourable, the difturbers of 
domeftic quiet and happinefs were puni(hed among the Hindoos 
with the greateft rigour. 



A court of jufUcet 
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« If a man/ fay their laws, y ftealt an elephant, or a horfe, ex- 
^ cellebt in all refpcifh, the magiftrate ihali cut off his hand, and 
^ foot, and buttock, and deprive him of life. 

• If a man fteals an elephant, or a horfe, of fmall account, the 
^ magiftrate (hall cut off from htm one hand and one foot. 

* If a man ffeals a camel or a cow, the magiftrate fhall cut off 
• from him one hand and one foot.* Gentoo lanvs^ p. 249. 

There are, in this code, a great variety of laws againft do* 

medic thefts and robberies. The flate of fociety of the Hindoos, 
to which it has a reference, refembles very much that of the Ger- 
man barbarians, when they had overturned the empire of the 
Romans ; and a comparifon of it with the laws of the Ripuari- 
ans, Burgundians, Longobards, and Franks, would lead to many 
curious difcoveries in the progrefs of legiflation and govern- 
ment. 

(15) ' Nee regibus infinita aut libera poteftas. • . • De 

< minoribus rebus principes confultant, de majoribus omne9. 

^ Ita tamen, ut ea quoque, quorum penes plebem arbitrium eil, 

* apud principes pertradentur. Q)eunt, nifi quid fortuitum et 
^ fubitum incident, certis diebus, cum aut inchoatur Luna aut 
^ impletur ; nam agendis rebus hoc aufpicatifiionum initium cre«* 

* dunt. • • • . Rex vel princeps, prout aetas cuique, pro- 

«ut 
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^ ut nobilitaS) promt decue bellommi prout facundia eft, audi- 

* iintur, audoritate fuadeadi, magie quam jubendi poteftate* Si 
^ dif{dicuit fententia, fremka afpernantur : Sin placuit, frameas 

• concmiunt.* Tacit, ^e Mor. Germ. c. 7* xi. 

This limitation of government is a confequence of manners 
in earty times ; and^ notwithfhmding vshzt is obferved by many 
^irrheos of antiquity^ it ibems very cleiur, that the popular or re- 
publican mqde of adminiftration is prior to .monarchy. 

In every rude commtmtty v^e know, the government has a 
furprifing aflSnity to that of the Germans, as defcribed by Taci- 
tus. And this is peculiarly obfervable of the American nations. 

• Tout,* {dijs Charlevoix of the Americans, * doit fitre examine et 
'*' arrete dans les confeils des anclens, qui juge en derniere in- 

* fiance.' Journ. Hifiotiq. lettre 18. * The higheft title among 

• the Americans,' fays Mr Addiry either in military or civil 

* life, fignlfies only a chieftain : They have no words to ex- 

* prcfs defpotic power or arbitrary kings. . . . The power 

* of their chiefs is an empty found. They can only perfuade 

♦ or difiuade the people, either by the force of good nature and 

• clear reafoning, or colouring things fo as to fuit their prevail- 

• ing paffions. It is reputed merit alone that gives them any 

* titles of diftindlion among the meaneft of the people. . . • 

• When any national affair is in debate, you may hear every 

* father of a family fpeaking in his houfe, on the fubjedl, with 

* rapid 
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* rapid and bold language, and the utmofl freedom that a pea- 

* pie can ufe. Their voices, to a man, have due weight in eve- 

* ry public afFair, as it concerns their welfare alike/ Hift. of 
the American IndianSf p. 428.^ See alfo Lafitau^ torn. 2. /• 

475- 



(1-6) * Ac primo ftatim Chaucorom gens, quamquam incipiat 
a Frifiis, ac partem litwis occupet, omnium quas expofui. gen- 
tium lateribus obtenditur, donee in Cattos ufque finudtar. 
Tarn immenfum terrarum fpatium non tenent tantum Chauci^ 
fed et implent : Populus inter Germanos nobiliflimus, quique 
magnitudinem fuam nulit jufticia tueri. . Sine cupiditate, fine 
impotentia, quieti fecretique, nulla provocant bella, nuUis rap- 
tibus aut latrociniis poftulabantur. Idque prftecipuum virtu- 
tis ac virium argumentum eft, quod, ut fuperiores agant,. qoa 
per injurias aflfequuntur* Prompta tamen omnibus arma, ac H 
res pofcat exercitus : Plurimum virorum equorumque : E^t 
quiefcentibus eadem fama.' Tacit, dc Mor. Germ. c. 35. 



^ Fennis mira feritas, foeda paupertas, non arma, non equr, 
^ non penates : Vi£tui herba, veftitui pelles, cubile humus. Sola 
* in fagittis fpes, quas inopia ferri offibus afperant. Idemque 
^ venatus viros pariter ac feminas alit. Paffim enim comitan- 
/ tur, partemque praedae petunt. Nee aliud infantihus feraruna 
^ imbriumque fuffugiiun, quam ut in aliquo ramorum nexii. 

^ contegantup.. 
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< contegantur. Hue redeunt juvenes^ hoc fenum receptaculum. 
^ Id beatius arbitrantur, quain ingemere agriSf^illaborare domi-' 
*^ bus fuas alieuafque fortunas fpe metuque verfare. Securi ad- 
^ verfus homines, fecuri adverfus'deoSf rem difficillimam afiecuti 
^ funt, ut illis ne vote quidem opus fit/ Tacit, de Mor. Germ^ 
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(0 Tk yf R MILLAR on the Diflindion of Ranks, ch. u 

Sketches of the Hiftory of Man, vol. i. Dr Ro- 

^^rtfon, Hi(lor7 of America, vol. i • p. 3 1 8. 

« 

(2) • Verberare fervam, ac vincuKs ct opere <:oercere, faruro? 
Tacit, de Mor. Cerm, c. 25. 



, .(3) * Domus officia uxor et liberi eicequuntur.* Tacit, de Mcr% 
Germ. r. 25. * Liberos fuos,* fays Caefar of the Gauls, * nifi 
^ quum adoleverint, ut munus militiae fuftinere poflint, palam ad 
^ fe adire non patiuntur ; filiumque in puerili aetate in publico 
* in confpedlu patris affiftere turpe duc^nt.* De BelU Gall, lib^ • 
b. c. 184 

(4) * Qh^^ ^^ captivis quafereret Caefar, quafnobrem Arid- 
'^ villus proelib non decertaret ? hanc reperiebat caufam, quod 
^ apud Germanos ea confuetudo eflet^ ut matres familias earum 
'^ fortibus et vaticjnationibus declararent, utrum proelium committi 
*• ^x ufu effet necne) eas ita dicere,'ff^» ^Jfcfas Germanos fuperare^ 
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^Jt' ante noyam Junam proelio contendijfent.^ Caefar dc Bell Calh 
Ub. I. c. 50. # 

(5) Strabo lib. 7. Struvlus, Corpus Hiftor. German» prolegonxv 
Ghiver. German. Antiq. lib. i.^ 

(6) ^ IneiTe quinetiatn fanftum aliquid, et providutn putant; 
• . . . Vidimus fub Divo Viefpafiano Velledam diu apud pk- 
^ rofque numinis loco habitam. Sed et olim Auriniam, et com-^ 
^phires alias venerati funt» non adulationei nee tamquam face-^ 
* rent deas/ Tqcit. deMor. Germ. r. 8#. 

The honours of divinity came to be proftituted to thefe wo^ 
men with a wonderful' profufion. Among the monuments' of 
antiquity in Germany, many altars, with infcriptions to them,, 
have been difcovered; and, both in England and Scotland, there 
aire remains of the fame kind. Keyjter^ Antiq. SeleSi. Septentr. 
et Celt. p. 379 — ^448. Camden^ Britannia^ p^J/im. The appel« 
lation given them, in Caefar, is matres familias ; and thefe in-- 
fcriptionsbear mat rifus or matr/mis Suewsy Treverisj Aufanis^ &c.-. 

Under Paganifm and Chriftianity, the fatidical art$ they prac- 
tifed drew upon them a very different fate. The credulity 06 
the Pagan advanced them into goddefles. The Inore criminal 
ignorance of the Ghriftian confidered them as witches, and con- 
figned* them to the fire. Their mutterings were conceived to he: 
I X z magical** 
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magicah It was thought thejr could fafcinate children with a 
look, were in*ovenant with demons, to whofc embraces they 

w 

fubmitted, could blaft the fruits of autumn, raife commotions ia 
the air, and interprete dreams. What is remarkable, the laws 
againft fuch women, and againft witchcraft, were not abrogated 
in England till the year 1736 : And, in other countries of Eu- 
rope, there are Hill regulations in force againft thefe miferable 
obje&s, and this imaginary crime. 

m 

(7) • Ad matres ad conjuges vulnera ferunt : Nee illae nume«- 

r 

* rare, aut exfugere plagas pavent.* Tacit* de Mor. Germ. c. 7. 
Cluver. Germ. Antiq. lib,, i. 

(8) ' Feminae lineis amidibus velantur, . eofque purpura vari« 

* ant.' Tacit, de Mor. Germ, c 1 7. ^ Cadurci, Caleti, Ruteni, 
< Bituriges, ultimique hominun^ exiftimati Morini, imo vero Gal- 
^ liae univerfae vela texunt. Jam quidem et Tranfrhenani hoftes; 

* Nee pulchriorem aliam veftem eorum feminae noverunt.' 

Plin. Hijl. Nat. lib. ig. c. i. G^ncerning the Longobards, there 
is the following paiTage in Paulus Diaconus : ^ Veftimenta eis 
^ erant laxa, et maxime linea, qualia Anglo-Saxones * habere fo- 
^ lent, ornata inftitis latioribus, vario colore contexth.' Hift. 
Longobard. lib. 4, c. 7. And of the daughters of Charlemagne9 
there is this notice in Eginhard. * Filias lanificio afluefcere, co« 

* loque ac fufo, ne per otium torperent, operam impendgre, at« 
'^ que ad omnem honeftatenl erudiri juffit.' Vit. Car. Mag. In 

America » # 
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America, according to Mr Adair^ the women are the chief^ if 
not the only manufacturers. The men judge, that if they fliould 
perform offices of this kind, it would exceedingly difgrace them. 
Hift. of the Amer. Indians^ p. 423. Thefe offices, however, be- 
ing charaderiftic of the women, are honourable in them. In 
Rome, during the virtuous times of the republic, the. employ-* 
ments of the women were the diftaff and the fpindle j and Plu^ 
tarcb has ikid, in reproach of Fulvia the widow of Godius, that 
0ie could neither fpia nor day at home. Vit. Antotu 

(9) ^ Statim e fomno, quem plerumque in diem extrahunt^ 

* lavantur, faApius calida, ut apud quos plurimum hiems occu- 

• pat.' Tacit, de Mon Germ. c. 0,2. 

* Mollefque flagellant 
* Colla comae.' 

Mart. EpiG-lib. i. 

* Partemque veftitus fuperioris in manicas non extendunt, 
^ nuda brachia ac lacertos : Sed et proxima pars pe&oris patet.' 
Tacit, de Mor. Germ. c. ly. * Get ufage,' fays Pelloutier^ 

• s'eft confcrvfe en Saxe, en Pruffe, et en Livonie. Les femmes 

* y portent des chemifes fans manche, et laiffent leur gorge a 

♦ decouvert.' Hift. des Celtes^ lib. 4. ch. 4. 

Diodorus Siculus^ lib. 5. records the comelinefs both of the 

Gaulic and German women j and Bijfula^ a German beauty, is 
celebrated by Aufonitu^ 

(ro) 



\ 



174 



A VIEW OFSOCIETV 



f lo.) * Matrem fuam,* fays Tacitus of CivIIis, * fororefquci 

• fimul omnium conjuges, parvofquc libcros, confiftere a tergo 

• jubet, hortamenta viSoriae.' Biji, lib. 4« * In proximo pig* 
^ nora ; unde feminarum ululatus audiri, unde vagitus infantium. 
^ . . • • Memoriae proditur quafdam acies, inclinatas jam 
^ et labantes, a feminis reiftitutasy conftantia precum, et objedu 
^ pedorum, et monilrata cominus captivitate, quam longe impa^ 
^tientius feminarum fuarum nomine timent..' Tacit, dc Mor. 
Germ. r. 7. & ^ Ut virorum cantu» feminarum ululatu, fonuit 

• acies.' Tacit* Hiji. lib. 4. See alio Caefar dcBelU Gall. lib. i*. 

* 

^ Adeo ut efficacius .obligentur animi civitatum) quibus inter 

• obfides pueU'ac quoque nobiles imperantur.' De Mor. Germ.^ 
c. 8. Suetonius^ fpeaking of the tranfadions of Auguftus againft 
the barbarians, has thefe words : * A quibufdam novum genua> 

• obfidum feminas exigere tentaverit j quod negligere marium 
^pgnora fentiebat,* Vit. Aug. c. lu 

( 1 1) • Sororum fliis idem apud avunculum qui apud patrea> 
^ honor/ Tacit, de Mar. Germ. c. 20. Hence it is, fays Mon--' 
tefquieu, that our earlieft hiftorians fpeak in fucK ftrong terma of 
the love of the kings of the Franks for the children of their- 
Jflen. L^efprit dcs Loixy lib. i8. ch. 22. John de Laet re- 
marks of the Brafilians, that they call their uncles and. aunts? 
Jathers and mothers ; and the fame cuftom prevails among the 

nortk 
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north American Indians. AJair hi/i. of the Amer. Indians ^ p. 213. 
Among the Hiirons, fays t!hark^oi^^v^\\h vvhom the dignity of the 
chief is hereditary, the fucceffion is continued through the nvo^ 
men; fo that, at^he death of a prince, it is not his own, but his 
Jijler^sfon who fucceeds ; and, in default of him, the neareft re- 
lation in the female line. It is added, ^ Si toute un branche 

* 'vient a s'eteindre, la pli|s noble mdtrone de la tribu, ou de la 
^ nation, choifu le fujet, qui lui plait davantage, et le declare 

* chef.' Journ. Hift. Lett. 18. ' -^thiopes,' {ays Dama/cenus^ 
^ fororibus potiffimum honorem exhibent, et fucceflionem tradunt 
*reges, non fuis, it^ forornm jiliis^ De mor. Gent. Thefe fads, 
whicK coincide fo curioufly, exprefs, in.a forcible manner, the 
early importance of the fex. 

(12) • Net aut confilia earufti afpernantur, aut refponfa ne- 
•• gligunt.' Tacit, de Mor. Germ. c. 8. To deliberate, in public, 
t)n national concerns, t;vas a privilege common to the women ia 
all the Gothic and Celtic tribes. Plutarch^ de "uirtut. mulien 
'Polyaenus inStratag.Hb. 7. This advantage they enjoyed alfo in 
old times in Greece. Gogjiet^part. 2. book i. ch. 4. And, at this 
hour, in America, they are called to the national meetings, to 
•give theit advice and counfel. CharlevoiXy Joum. Ri/i. let. 13, 18, 

* Les femmes,* fays Lajitau^ font toujours les premieres qui de- 
^ liberent, ou qui doivent deliberer, felon leur principes, fur les 
^ affaires particulieres ou communes, EUes tiennent leur confeil 
^-a part, et en confequeace de leur determination^ elles donnent 

*^vi$ 
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' avis aux ch^fs des matieres qui font fur le tapis^ afin qu'ils en 

* deliberent a leur tour. Les chefs, fur ces avis, font aflfembler 

* les anciens de leur tribu ; et fi la chofe dont on doit traitcr 
^ interefle 1q bien commun, tous fe reuniflent dans le confeil ge*- 

* nerale de la nation.* Tome i.p. /^'j'j. 

The German women, after their nations- had made conquefts^ 
ftill attended to affairs. As they debated, in the days of Taci- 
tus, in the aifemblies of their tribes, fb they appeared afterwards 
in the Gothic parliaments. Among the Franks, as well as the 
Anglo-Saxons, the Queens had an adive.fhare in the govern- 

ment ; and, among the former, there is the example of a Queen 

who received a national homage. Greg, of Tours^ lib. 4. Wer- 

burgh. Queen to KSng Wightred, affifted at the wittenagemot^ 

• * 

or national council, held at Berghamiled. CJbron. Sax. p. 4^. 
Malmsbury^ lib. 2. mentions a parliament held by King iidgar, 
in which he was affifted by his mother Alfgina. And Canute 
is faid, in a national aiTembly, to have aded by the advice of 
Queen Emma, and the bifliops and nobility of England. Mat. 
Weft. p. 423. 

When the crown fell to a prince in his minority., the queen- 
mother had the guardianfhip. Thus Fredegund had the guar- 
dianfliip of her fon Clotarius IL Brunehild of her grandfons 
Theodebert and Theoderic, and Balthildis of her fon Qotari- 
us UL 

{} 3} 
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(13) The following particulars, as well as thofe already men- 
lioned, favour the notion of the importance of women in early- 
times. * Apud Saunitas vcl Samnites, dc adolefcentibus ct vir- 

* ginibus quotannis publicum habctur judicium. Qjiem igitur 

* eonim optimum cffe fententia judicum pronunciarit, is fibi ex 

* Virginibus eligit uxorem qiiem vult, deinde fecundus ab eo al- 
« teram, et fie de caeteris deinceps.* Datnafc. de Mor. Gent. 
« Saiiromatae uxoribua in omnibus obtempcrant, tanquam do- 

* minabus/ Ibid. * Lycii vitam fuftinuerunt ex latrociniis, Le- 

* gibus autem non utuntur, fed confuetudinibus, domiaanturque 
Mpfis feminac inde ufque ab initio.* Heraclides de PoUtiis 
Graecorum. * In ca regione quadi Athamarlea habitant, mulieres 

* terrain colunt, viri greges pafcunt.' llnd. Tacitus^ difcourfing 
of the anticnt Britains, has thefc words* * His atque talibus in* 

* vicem inftrudi, Boudicea generis regii feraina, ducc (neque e- 

* nim fexum in imperii^ dlfcernunt) fumpfere univerfi bellum/ 
TiV. Agric. c. 16. In Homer, who p^unts rude manners, the 
women make a figure* In Virgil, who defcribcs refined man- 
ners, they are infipid. Helen, Hecuba, Andromache, Penelope^ 
Nauficaa, and Calypfo, have marked and di(lin£t chara£lers. But 
Lavinia feem^ to be without paffions of any kind, and to have 
that nothingnefs of charader which, in the ages of civility, is 
too frequently conneded with the moft enchanting forms. The 
women of Egypt were highly prized, and had a kind of autho*- 
rity over the men. The toilets of the goddefles in Homer, and 
Skgt gay drefles of the Greek ladies, feem to mark the confidera- 
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tton of the fex. At Sparta> the womea interfered in the afFaira 
of ftate» and afTumed a fuperiority over the men» * Les fem"- 

♦ ihes,' fays Charlevoix of the Americans, • ont la principals 
^ autorit6 chez tons les peuples de la laogue^ Huronne, fi on en 
^ excepte le canton Iroquois d^Onneyouth, ou elle eft alternative; 
^entre les deux, fexes.' JourUk Hifi. left. i8». 

The importance of women among the Hindoos, is illuftratedl 
m a ftriking manner by the following laws. 

^ If a perfbn has called a modeft woman unchafte, and the* 
^ woman, or her hufband, fhouldmake complainttoa magiftrate), 
^whenever the pcrfon accufed appears before the magiftrate^or. 
^ arbitrator^ he ihall, upon the. fpot|. anfwer to the complaint^. 
^ and make no delay*. 

* If a woman, rmpelled by any calknrity^, fhould come to any 
** perfon, and remain with him, if he commits fornication with. 
^ that woman, the magiftrate ihidl fine him< two hundred and! 
•• fifty fmm of cowries.. 

•^If a man fpeaks reproachfulFy of his wife^s father or mother^, 
^ the raagilkate {hall fine lum fifty puns of cowries;, 

^ If a man is prepared to caft' upon a woman^ body tears, or/ 

* phtegm^ or. the paring, of his nails,, or die gum of his eyes, or 
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« the wax of his ears, or the refufe of ▼ia:uals, or fphtle, the ma- 

* giftrate (hall f j him forty puns of cowriei, 

« If a man throws upon a woman, from the neck upwards, a- 
« ny fpue, or urine, or ordure, or femen, the magiRrate fliatt 
« fine him one hundred and fixty ftins oi cowries. 

« So long as a woman temaini ufialarridd, her father (hafl 
■« take care of her ; and, fo long as a wife remains young, her 

* hufband {hall take care of her ; and, in her old age, her foa 

* fliall take care of her j and if, before a woman's marriage, her 
< father ftiould die, the brother, or brother's fon, or fuch other 
« aear relatibns of the father, fliaU take care of herj if, after mar- 

* riage, her hufband fliould die, and the wife has not 'brought 

* -forth a fon, the brothers, and brothers fons, and fuch other 

* near relations of her hufband, fliall ts^e careof her : If there 

* are no brothers, brothers 'fons, or fuch other near relations of 

* her hufband, the brothers, or foasof the brothers of her father 

* 

* fhall take care of her 4 and, in every fiage of life, if the perfonft 

* who have been allotted to xikt care of a woman, do not take 

* care of her, each, in his refpedlive ftage accordingly, the ma- 
•^ftrate fliall fine them.' ^Code of Gentoo laws, J>, uu 163. 
'A 14. 220. 224. 2821 
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SECTION m- 



(i) * IKTp T Venud in Sylvis jungcbat corpora amantum^ 

m. J * Conciliabat eaim vel mutua quamque cupido> 
< Vcl violenta viri vis, atque impenfa libido> 
^ Vel preciiun, glandts^ atque arbuta^ vel pira leda/ 

Lucrct. lib. 5* 

(2) * InterfuDt parentes et propinqui ac muncra probant : Mu* 
^ nera Don ad delicias muliebres quaeflta^ nee quibus nova nupta 
* comatur ; fed boves et frenatum equmnt et fcutum cam framea 

^, gladioque. In haec xnunera uxor accipitur» atque invicem ip- 

_ _ « 

^ fa armorum aliquid viro offert. 'Hoc maximum vinculum^ 
^ haec arcana facra, hos conjugales deos arbitrantur»' Jacit. dc 

Mor. Germ. c. i &• 



Jlcmainfi of thefc ufages are to be found during every period 
of the middle ages. About the year 500, on the marriage of 
Alamaberga, the niece of Theoderic King of the Oftrogotfas, that 
prince wrote a letter to her hufband, Hermanfrid, King of the 

Thuringians j from which it appears, that dreffed or accoutred 

horfes 
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horfes were prefented ; and^ ia Loccemus^ there are other exam*- 
pies to the fame purpofe. Antiq^ Sueogoth. lib. 2. Among 
the Irifti, a war horfe and a fpear were conjugal prefents, till a 
late aera. « Ejufmodi quidpiam/ fays Sir Henry Spelman^ in 
allufion to the paflage quoted from Tacitus, • apud Germano- 

• rum nepotes Hibernicos ipfimet aliquando deprehendimus. 

• Equum fcilicet militarem cum framea inter jugalia munera fo- 

• lennius fuifle, fed a patre fponfae donatum. Addebant autem 

• Hiberni cytharam, ut blandioris fortunaefolatium.' Glojf. p. 174. 

In the American marriages, an interchange of prefents was 
alfo an effential circumftance, and gave them a fandlion and va- 
lidity. * Le mariage n^eft pas plutot refolu que le parentes de 

• i'epoux envoyent un prefent dans le cabane de TepGufe. Ce 

• preieni confifte en des colliers de porcelaine, des pelleteries, 

• quelques couvcrtures des fourrure, et d'autres meubles d'ufage, 
^ qui vont aux parens de la fille, a laquelle on ne demande point 

• de dot ; mais feulement qu*clle veuille accepter Tcpoux qu^l^ 

• lui offre. Ces fortes des prefens ne fe font pas feulement une 

• fois, il s*en fait un cfpece d^alternative entre les deux cabanes^ 
^ des futurs epoux, laquelle a fes loix prefcrites par la coutume ;. 

• mais, des que les prefens font acceptes, le mariage eft cenfe^ 
^ conclu, et le contrat paffe/ LafitiM^ torn. i. p. 565. 

From the words of Tacitus, it appears, that among the Ger- 
mans the conient of the parents or relations was particularly 

Becefiary 
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ftcceffary in the contrstding of mardagee ; and this is ftill mort 
gbvious from the laws of the barbarians, after they had made 
conquefts. LL^-Wifi^othy hbi 3. tk. 2. 4, 8» LL. Saxon, iit. 6, 
LL. Frijionum^ tii. 9. The reafon was, that the young men and 
the young women might not, through paffion, marry into fa- 
milies hoftile to their own* In a date of fociety which is xon* 
fined, and where government is imperfect, xltvlfions and animo- 

Cties among chiefs are frequent, and carried to extremity. It 
is xifeful to remark, that the neceffity of this confent, and the fi- 
milar diforder of the feudal manners, afcertained the incident of 
marriage ; in confequence of which, the nvards of ^Lfuperior 
could not marry without his approbation. This incident^ which 
was to grow fo important, is to be traced back to the woods of 
Germany. Htjl. Dijffert. ccncerning the antiq. oftheEnglt/h cm» 
Jlitution^ part 2. 

^3) ^ Nee fe mulier extra Tirtutum cogitationes, €xtraqa« 
^ .bellorum cafus putet, ipfis inciptentis matrimonii aufpiciis ad«« 
* monetur, venire fe laborum periculorumque fociant^ idem ia 

< pace idem in bello paiFuram aufuramque ; hoc jundi boves» 

< hoc paratus equus, hoc data arma denuntiant. Sic vivendumi 
^ fic pereundum/ Tacit, de Mon Germ. c. i8. 

The matrimonial gifts among the favages of America^ ex« 
preflfed, in like manner, the la1)0ur to which the women were to 
iiibmiti and were doubtlefs to be underftood in the fame light, as 

indicatiooi 
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mdicatlons of equality, and exprefllons of refpe^. Yet C6^/r- 
voix affe£t8 to confider them rather as caarks of fla very , than aar 
teftimonies of friend (hi p. Journal. Hift. let. 1 9. Of this au- 
thor, it is to- be wiihed, that he had given his fads without 
reafoning upon them ; or, that he had endeavoured to be, con-r 
fiftent with himfelf ; for, in other parts of his writings we are 
led to eonceive a high opinion, of the ftate of the American wo« 
men. My Lord Kaims and Nfr Millar feem, in the prefen^ 
cafe, to have eflimated too. highly his opinion. And I am fenfible 
that Dr Robertfon has fubfcribed to their fentiments. They 
join, in. confidering the prefents to the women as charaderiftic 
of the meannefs of theuT: condition, and of their being the Haves 
of the ment They conned flavery with- labour and.bufmefs,. 
without refleding, that eafe and luxury cannot pofiibly belong 
to women in barbarous times, and that, in all. times,, the mea 
and women ar« to be judged of by diflFerent ftandards. The war-- 
ciour does not apply the fame rules to- his fon and his daughter,. 
and does not fancy that they are to fhine alike in feats of arms. . 
Valour he. accounts the chief quality of the former : In the lat- 
ter, he requires fomething more of gentlenefs, and'a (kill in do* 
meftlc affairs. Of this there is a very (Irong and apt illuftratiocu 
ia.Mr^d!a/r, /with. which. I will conclude this note.. 

•-The American- Indians lay their mde children on the fkihai 
* of panthers, on account of the communicative principle, which; 
^tl^e];; reckon all nature is ^ofTeffed of, in conveying qualities ac-^ 

' GOidinjg^ 
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* cording to the regimen followed j and, as the panther is en- 
^ dowed with many qualities beyond any of his fellow aniraala 

* in the American woods, as fmelling, ftrength, cunning, and a 

* prodigious fpring, they reckon fuch a bed is the firft rudiments of 

* war. But, it is worthy of notice, that they change the regimen 

* of nurturing their young females : Thefe they lay on the fkins 

* of fawns, or buflFalo-calves, becaufe they zxtjhy and timorous } 

* and, if the mother be indifpofed by (icknefs, her neareft female 

* relation fuckles the child, but only till (he recover*/ j9Sj^« of 
the American Indians^ p. J[%i* 

I enter not into the difpute, whether ther^ be panthers in A^ 
merica, or whether this name is only given to diftingui(h ani« 
mals which refemble them. In either cafe, my argument is fafe^ 
and to the point* 

(4) * PugnatUm in obfidentis } et ereptus Segeftes, magim 
^ cum propinquorum et clientum manu. Inerant flminae nobi« 
^ les } inter quas uxor Arminii eademqud filia Segeftis, mariti 

* magis quam parentis animo, neque vi£ta in lacf^mas, neque 
^ voce fupplejc, compreilis intra fmum manibus, gravidum utd- 
^ rum intuens. «... Arminium fuper infitam violentiam 

* rupta uxor, fubje£tus ferVitio uxoris uterbs, vecordem agebant ; 
^ volitabatque per Cherufcos arma ia Segeftemi arma in Gaefarem 

* pofcens.' Tacit. AtmaU lib. i. r, 57. ^9. 

(5) 
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(5) ^ Severa illic matrimonia* . • • • Pauciffima in tam 

* numerofa geate adulteria^ quorum poena pradena et maritis 

* permifla. Accifis crinibus^ nudatam coram propinquis expel^ 
^ lit domo maritus, ac per omaem vicum verbere agit/ Tacit, di 
Mor. Germ. c. iS. 1 9* 

The power of the hufband to punifh the adultery of the wife 
continued long during the middle ages. LL. Wifigoth. lib. 3^ 
tit. 4. l. 3. 4. LL. Burgund. tit. 68. /• i. It feems natural in 
a fiate of fociety^ before the jurifdiAion of the magiftrate is ful« 
ly acknowledged ; and it is to be found accordingly among the 
Americans and other nations. Lafituu torn. i.p. 588. Europk 
"Scttlcm. vol. I, p. I Bo. 

* 

It is likewife to be obferved) that the iame mode of punifh-* 
ment prevailed long. * Adulterii poena,' fays Lindenbrogtus^ 

* decalvari cc fuftari per vicos Vicinantes.* Glqff. p. 1 349. See 
farther LL. Longobard. lib. i. tit. ij. /. 5. When the magi* 
firate came to puni(h this delinquence, and, when the women» 
growing more detached from bufinefs, confidered themfelves as 
objefts of luxury and pleafure, the crime of adultery appeared 
lefs heinous and ofFenfive ; and a feparatioa or divorce, with the 
infamy of incontinence, became the pUnilhment of an adul-^ 
\erefs. 
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From the affembled relations of the culprit, of whom Taci^ 
tus rpeaks, it is to be imagined, that, in conjuntflion with the* 

hufband, they conftituted a court, and fat upon her in judgment. 
Coram propinquis expelJit domo maritus. Before the jurifdidion 
of the magiftrate is fully underftood and unfolded, it appears, 
that a kind of domeftic tribunal exercifes authority, and forms a^ 
ftep in the progrefs of civil and criminal jurifdidiom This, in 
fadt, we know to have been the cafe among the Romans. Diofth. 
Halicam. Antiq. Rom., lib • 2. 

(6) * Publicatae pudicitiae nulla venia: Non forma^ non ae^ 
•"tate, non opibus maritum invencrit. Nemo enim illic vitia^ 
• ridet : Nee corrumpere et corrumpi fcculum vocatur.* TaciO 
de Mor. Germ. c. 19, 

Tacitus^ in this paflage, as well as in many other places of 
his fentimental and incomparable treatife, glances at the depra- 
ved manners of the Romans; The t:^^TtSmnnon opibus^ of 
which I have made no ufe in the text, applies not to the Ger- 
man tribes who inhabited the inland countryi but to thofe who^ 
bordered on the territories of the Romans. 



The fame attentions tochaftity, (b beautifully defcribedby the* 
Roman hiilorian, prevailed among the Americans. ^ lis attrr* 
^ buent a la virginity et a la chaftite certaines qualites et vertus 
* particulieres/' Laftau^ tom^ u pi 339. Thus it is in all rude 

nations. J. 
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tuitions ; and, I believe, it will be found, on examination, that 
thofe circumftances of immodefty among them, which oppofc 
this way of thinking, have their rife in the weakneiTes of fuper* 
ftition, and in the abufes of the priefthood. 

Nature adorns and protects the female fex with modefty# 
And, it is a mod decifive proof of the refpeft paid to women, 
that, in almoft all nations, the inftitution of marriage is connec- 
ted with ufages, which are contrived to favour and encourage 
their referve and chaftity. It is the male always who folicils ; 
and, in fome dates, a kind of violence was employed to fupport 
and fuccour the modefty of the bride. It feems to have been 
thus in early times among the Romans, and it was obvioufly fo 
among the Spartans. In the former cafe, the bride appears to 
have been carried forcibly from the lap of her mother ; in the 
latter, the affair aflumed the femblance of a rape. Feftus^ Catul^ 
lus^ Plutarch in Vit. Ljciirg. et ^aeft. Rom. The virgin and 
her relations, no doubt, under flood previoufly the tranfadioUf 
and expeded tliis violence. But it was a compliment to her 
thus to give an air of conflraint to her confent, to relieve her 
embarraffment and diflrefs, her emotion of fear and hope, anxi- 
ety and tendernefst 

It was with a fimilar view that the Romans conduced a bride 
to the houfe of her hufband, with her head covered. And the 
Germanic nations paid alfo this mark of refpe(^ to the modefly 

A a a of 
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of their women, after they had made conquefts* Compare Jpul. 
Metam. lib. 4. Tacit. Annal. lib. 1 5, c. 37. And the lanvs of 
the barbarians de conjugali velatiane. 

Thefe circumftances, and thofe which I formerly remarked, 
with others not Icfs expreffive of the early importance of wo- 
men, that I am prefently to mention, feem to have efcaped my 
Lord Kaims and Mr Millar; and I beg it to be underftood, that 
I oppofe thus frequently their opinions from no captioufnefs of 
temper, but becaufe, if they are juft^ mine rauft be ill founded 
and improper. 

(7)*Sera juvenumvenus; eoque inexhauftapubertas; nee vir- 

* gines feftinantur ; eadem juventa, fimilis proceritas : Pares va- 

* lidique'mifcentur ; ac robora parentum liberi referunt. . . . 

* Quanto plus propinquorum, quo major adfinium numerus, tan- 
< to'gratiofior fenedus : Nee uUa orbitatis pfetia. . . . • • 

*'Numerum liberorum finire, aut quemqiiam ex agriatis necare, 
•flagitium habctur/ "Tactt.de Mor. Germ. c. li). 20. 

• ^ - 
(8) ' Sua qu^mque mater uberibus * alit, nee ancillis, ac nu* 

* tricibus delegantur.' Tacit, de Mor. Germ. c. 20. This alio is 
the pradice in America and in all rude communities. * Lea 

* fauvagcffes n'ont garde de donner kur enfans a d'autres pour 

* les nourrir. Elles croiroient fe depouiller de Vaffedion de 

* mere, et elles font dans une furprife extreme de voir qu'il y ait 

• dea 
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9 

* des nations au monde* ou cette ufage foit recu et etabli.' Lo' 
ftaUftom. i.p' S93« The Roman virtue was at an end, fays 
the author ©f the dialogue concerning orators, when the women 
gave their children to. be fuckled and educated by Greek nurfes 
and flaves. Cap, 29. in France, till the age of Charles V. 
princcffes, and ladies of high rank, continued to fuokle and edu- 
cate their children* Mezeray in BulteePs tranjlatioiti p. 388. 

(9) A very ingenious writer has obferved, that, before mar- 
riage is known as a regular inftitution, the intereft of the mo- 
ther muft be great ; children being then, in a particular man- 
ner, under her jurifdidion, and having no connexion, or a di- 
ftant one, with the father. His obfervation is not to be contro- 
verted; and, accordingly, he mentions the circumftance, as an 

exception to his theory. Prof. Millar concerning the Dijiin^ion 
of Ranks ^ ch. i.Jcth %. 

It IS obvious, that the refpeft which the children pay to the 
mother in this fuuation, railes the importance of the fex ; and 
it is worthy of notice, that, after marriage is known as an infti- 
tution, and the hufband and wife hve together in the fame ca- 
bin, the influence of the mother is by no means diminifhed. 
For, though the father then acquires authority, the more am i« 
able and winning attentions of the mother preferve and continue 
her confideration ; and the military purfuits of the former call- 
ing him abroad, and employing his thoughts- leave to her the 

tafk 
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talk of educating their offspring. Thus, among the Gauls and 
Germans, it was not till children attained a certain age, that they 
dared publicly to approach their fathers. Se^. 2. note 3. * Les en- 

* fans,^ fays Charlevoix of the Americans, * n'appartiennent qu* 

* a la mere, et ne reconnoiffent qu' clles. Le pere eft toujours 

* com me etranger par fapport i eux/ Joum. Hift. let. 19. It is 
our nature to be more attached to what is lovely and gentle, than 
to what is ftern and venerable. It is • the foft green of the 

* foul,* as an elegant writer ♦ exprcffcs it, * on which the eye dc- 
' Mights to reft.' 

(10) * S^pta pudicitia agunl, nullis fpedaculorum illecebris^ 

* nullis convlviorum irritationibus corruptae. Litterarum fecreta 

* Tiri pariter ac feminae ignorant.' Tacit, de Mor. Germ. c. 1 9. 

That knowledge and letters were incentives to corfuption, 'we 
have alfo the opinion of Salltifi^ who, notwithftanding the free- 
dom of his life, is a beautiful declaimet on the fide of moralityr 

« 

It is of Sempronia that he thus fpeats : ' Litcfis Griecis dofta : 

* I'fallere et faltare elegantius, quam necefle eft probae : Multa 

* alia norat, quae inftrumenta luxuriae funt, fed ei cariora femper 

* omnia quam dccus et pudiciiia fuit.* De Bel. Catilitu 

(it) Thcfe things, wiiich are curious, are illuftrated by the fol^ 
lowing paffage of Tacitus^ « Mcliue quidcm adhuc eae civitateSf 

* Mr Burlw^ 
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* in quibus tantum virgines nubunt> et cum fpe votoque uxom 
^ femel tranfigitun Sic umim accipiunt maritum> qaomodo unum 
^ corpus, unamque vitam> ne ulla cogitatio ultra, ne lorgior cu^ 
^ piditas, ne tamquam maritum, fed tamquam matrimonium^ 

• ament.' De mor. Germ. c. 1 9. 

The matrimonial fymbols, as was formerly obferved. Note 2. 
confided chiefly of an interchange of arms ; but, among thofe 
nations of the barbarians who, after their conquefts, became ac« 
cuftomed to the manners of the Romans, this uiage fuflPered ati^ 
early innovation. The fymbols of arms were often negled^ 
for thofe of money. And the betrothing per folidum ct dem^ 
rium grew to be a fJEtlhion- 

Thus, according to the Salic law, a virgin^ was married per 
Jhlidum et denarium. ^ G>nvenit ut ego te folido et denario fo 
^ cundum legem Salicam f ponfare deberem ;. quod ita et feci.' 
Form. SaJen. 75. ap. Lindenbrog. But it was not fo with the 
nvidotv. The fymbols were augmented ;. and it is. to be coa* 
ceived, that their augmentation expreffed that of the dower. ^ Si 
•'quis homo moriens viduam dimiferit, et eam quis in conjugium 
•• voluerit accipere, antequam eam accipiatTunginus autCentenari- 
^us mallum indicenr,. et in ipfo mallo fcutum habere debent, et 
^ tres homines caufas tres demandare ; et tunc ille qui viduam 
■^ accipere vult, cum tribus teftibus qui adprobare debent, tresfa^ 

>• lida^ aeque pen/antes et denarium habere debct^ Lex. Sal. tit^. 

46.. 
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46. r. I. The fpirit of the German manners oppofing fecond 
marriages, made it necefTary to bribes ^8 it were, the modeiiy of 
the widovr. 

It deferves remark, that trades of the connedioft of di{*gra(ie 
with fecond marriages, as to the women, are to be found in aI-« 
moft all nations ; and this circumftance, fo favourable to the 
modefty of the fex, is a (Iriking proof of their early importance* 
There were ages of the Grecian and Roman manners when 
^is difgrace prevailed in all its force ; and even among races 
qf men the mod favage, the immodefty of fecond marriages is 
teprefled by particular ufages. 

^ Chez les habit&ns des ci5te8 de Cumana,' fays an ingenious 
writer, ^ avant que de bruler le corps du mari, on en fepare la 

* tete ; on la porte a fa veuve pour que la main pOfiSe deflus^ 

* elle jure de la conferver precieufement, et Jlf iu jamais fe rema^ 

* Tier. Une veuve, chez les Caffres et les Hotentots, chaque 

* fois qu'elle fe remarie^ eft obligee de fe couper un doigt/ St. 
Foix, Ejffais Hiftoriqucs fur Paris^ torn. $,p. 177. 

(la) The King, according to Domefday-book, demanded 
J20 (hillings for the marriage of a widanv^ and 10 Shillings for 
that of a virgin. * Mulier accipiens quocunque modo maritum, 
^ fi vidua dabat Regi 20 s. fi puella 10 s« quolibet inodo accipe^ 

* ret virum.* Domefd. tit. Scropesberie^ ap. Spelman^ voc. Marita^ 
gium. There is good evidence, that, in feVeral cities of Ger- 
many^ 
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many in the middle ttmes^ fines were paid to the magiftrate on 
the marriage of a widow. Hcinnec. EUm. Jur. Germ. lib. i • /;/. 

10. § 222« 

( 1 3) Thus, the raviftiing of a widow was puniflied more fe- 
verely than that of a virgin. * Si quis virginem rapuerit contra 
^ ipfius voluntatem et parentum ejus, cum. xl. fol. componat, et 
^ alios xL cogatur in fifco. Si autem viduam rapuerit quae coada 
^ ex tedlo egreditur orphanorum, et pro penuriae rebus, cum Ixxx. 
^ fol. componat, et Ix. cogatur in fifco.' LL. Baivvar. tit. 7. 

/. 6. 7. 

By the way, this early feverity againft rapes, is a ftrong con- 
firmation of my general argument, and is diredl againfi the opi- 
nions of my Lord Kaims and Mr Millar. The reputation of 
females fuflPering, in this way, was forever marked with diigrace. 
No fuitors were now to court their alliance. Yet their minds 
had received no pollution, and their innocence could not be im- 
peached. Their bodies, however, had been abufed ; and the lofa 
of value attending this abufe, with the levere puni(hment of 
their violators, exprefs clearly the high and natural impor- 
tance of the fex. 

In the Gentoo code, the confideration of the fex is alfo illuf- 
trated by laws too explicit to admit of doubt or cavil, and flill 
more fevere^ 

Bb ^ If 
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^ If a man by force commits adultery with a woman of aa 
^ equal or inferior cafl:,. againft her confent^ the magiftrate (hail 
^ confifcate all his poflefTions, cut off his penis^ and caftrate him) 
^ and caufe him to be led round the city, mounted upon an afs. 

^ If a man, by cunning and deceit, commits adultery with a 

* woman of an equal or inferior caft, againft her^confent, the 
^ magiftrate fhali take all his poffeftions, brand him in the fore-* 
^ head with the mark of the pudendum muliebref and baniih him 

* the kingdom. 

* If a man, by violence, or by cunning, or deceit, or againft 

* the woman^s confent, commits adultery with a woman of A 

* fuperior caft, the magiftrate (hall deprive him of life. 

* If a man, either by violence or with her confent, commits 

* adultery with an unmarried girl of a fuperior caft, the magi* 

* flrate fhall put him to death.' Code ofGenteo Laws^ eh. 19. 

(14) * Singulis uxoribus contenti funt, exceptis admodum pau- 

* cis, qui non libidine, fed ob nobilitatem, plurimis nuptiis ambi- 
** untur.' Tacit, de Man Germ. c. 1 8. 

This, fays Moiitefquieuy explains the reafon why the kings of 
the firft race had fo great a number of wives. Thefe marriages 
'^ere lefs a proof of incontinence^ than a confequence of digni- 
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ty ; and it would have wounded them, in a tender point, to 
have deprived them of fuch a prerogative. This, continues he, 
explains, likewife, the reafon why the example of our kings 
was not followed by their fubje^s. Uejprit dcs Loixy iiv. 1 8. 
c. 25. 

I know that my Lord Kaims has fpoken of the polyga- 
my of the Germanic nations ; but the authority to which he 
appeals in proof of his notion, is the paffage now cited from 
Tacitus, which is moft diredly againft him* Sketches^ vol. i. 
p. 192. And indeed he has remarked, in another portion of his 
work, * That polygamy was never known among tUe northern 
* nations of Europe.* VoL i^ p- $ 16. 1 am at a lofs to recon- 
cile thefe opinions ; and this ingenious author appears to have 
forgotten, that, in the flates of Germanic and Gothic origin, 
there were even fevcre laws againft polygamy, LL. Longobi. 
lib* 2. ///. 13* /. !• 3. 5. LL. Wifigoth. lib. 3. 

The plurality of wives is a confequence of luxury and pride, 
and does not uniformly diAinguifh rude times, even in climates 
which encourage and infpirit the paffions. In general, one man 
is then connected with one woman, and fatisfied with her j and 
it is a proof of the antiquity of monogamy, that, when a^ 
plurality of wives is uniformly indulged, which happens not 
till, the ages of property, there is always one of thefe who feems- 

B b 2 more* 
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more peculiarly the wife ; the reft appearing only as fo many 
concubines. 

The appetite for the fex, it is to be obferved, is not nearly fo 
i!rong in rude, as in cultivated times. HardOiip and fatigue, the 
great enemies of inordinate love, wafte the barbarian. * II eft 
^ de Tancien ufage,' fays Lqfitau^ ^ parmi la plupart des nations 

* fauvages, de paflcr la premiere ann8e, apres le mariagecontraflie, 

* fans le confommer \ . . . . £t quoique les epoux paf- 
^ fent la nuit enfemble, c^eft fans prejudice de cet ancien ufage.' 
Tome I. />. 575. Eafe and good living, on the contrary, flatter 
the fenfes in the ages of property. And, an aljftinence of this 
fort would, doubtlefs, furprife very much the moft timid and 
the moft delicate of our virgins. 

( 1 5) The fortunate marriages of the relations of DumnoriiCi 
are faid, by Caefar^ to have conftitutcd a great proportion of hit 
power. De BeL Gall. lib. i. r. 18. In the fame author, there 
is the following notice concerning the wives of Arioviftus. 

* Duae fuerunt Ariovifti uxores, una Sueca natione, quam do^ 

* mum fecum adduxerat ; altera Norica, regis Vocionis foror, 

* quam in Gallia duxerat, a fratre miffam.* De BeL Gall. lib. x. 

c* 53- 

Tacitus fays exprefsly, that deliberations on the fubjefl; of 
marriage were frequent in the councils of a German ftate. Dc 

Man 



IN EUROPE. 197 

Mor. Germ. c. 22. Aad, in that fingular work, the Atlanttca of 
Rudbecky there is this paflagfi. ' In conciliis Upfalenfibus decre- 

* turn fuit, ut Olaus Rex Sueoniae filiam fuam in matrimonio 

* daret Olao Regi Norvagiae.' P. 214. 

(16) After the introdu<Jiion of Chfiftiaoity, a muhitude of 
laws were enabled againft inceftuous marriages ; and thefe prove, 
that little delicacy was previoufly paid to relation or defcent. 

* Uxorem habere non liceat focrum, nurum, privignam, nover- 

* cam, filiam fratris, filiam fororis, fratris uxorem, uxoris foro* 

* rem : Filii fratrum, filii fororum, inter fe nulla pfaefumptione 

* jungantur/ LL. Baivvar. tit. 6. /. !• See alfo LL. Longob. lib. 
2. tit. 8. LL. Alaman. tit. 39. LL. Sal. tit. 14. /• 16, 

In Scotland, about the year 1093, * it was not uncommon,* 
fays my L^rd Hailes^ * for a man to marry his ftep-mothcr, 

* or the widow of his brother/ The learned and ingenious au- 
thor adds, • I prefume that this .was not owing to vague lull, 

* but to avarice ; for it relieved the heir of a jointure/ Annals 
vf Scotland^ p. 39. The obfervation is acute; but I am afraid 
that, though in fome inftanccs it might be juft,it will not vin- 
dicate the Scots from the groflhefs and indecency which the 
prevalence of the cuftom fixes upon them. Even in France, at 
a later period, an. 1454, the Count D^Armagnac married pu« 
blicly his own fifter, St Foixy EJf. Hift. vol. $. p. 1 30. The 
llrange liberties taken by antient nations are fufiiciently known^ 

A 
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A Perfian aded in conformity to the laws^ and to juftice^ wheti 
he married his mother ; and an Egyptian when he married his 
filler. 



In times of refinement and delicacy^ virtue takes the alarm) 
even at the recital of fuch fafts ; but the philofopher, (buck 
with their univerfality over all focieties, however diflant and 
diftin&9 is difpofed to inquire, Where it is that nature has placed 
her barriers ; and what, on this head, in the codes of nations^ 
is to be explained by natural law, and what by a policy civil and 
religious ? The topic is full of curiofity, but not for the prefent 
purpofe. 



CHAP- 
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(i) f I ^HE total change produced in the condition of Ett* 

rope by the fettlementa of the barbarous nationS) is 
afcribed by many writers, and by Dr Robertfon in particular, to 
the deftruSive violence with which they carried on their con- 
quefts, and to the havock which they made from one extremity 
of this quarter of the globe to the other. Hiftory of Charles V> 
vol. I. p. II. 197. 198. 

It is to be remembered, notwithftanding, that the conquerors 
incorporated themfelves, in fome provinces, with the vanquilhed ; 
that much of the havock and violence fo pompoufly defcribed by 
antient hiftorians, is to be referred to the wars they carried on 
among themfelves ; and that, where havock and violence were 
leaft known, the change produced was, with the exception of a 
few circumftances, as general and complete as where they were 

experienced 
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experienced in the greateft degree. Thus, chivalry and the feu- 
dal inftitutions prevailed, in every ftep of their progrefs, in every 
country of Europe. 

In illuftration, indeed, of his opinion, Dr Robertfon has faid, 
that where havock prevailed in no great degree, as in England, 
on the Norman invafion, the antient inhabitants retained their 
own manners. It is certainly very true that the Anglo-Saxons 
retained their own manners. This, however, was no eScA of 
the caufe he has mentioned. The Norman revolution was not 
a conqueft *. A vidory was obtained by Duke William over 
Harold and his followers ; but no vi&orj was obtained over the 
people of England. And, even on the hypothefia that the Duke 
of Normandy had conquered England, his illuftration is without 
force. For the manners and policy of the Normans were the 
fame with thofe of the Anglo-Saxons ; with this difference, that 
the former were, in fome meafure, a more improved people. 

The completenefs of the revolution confequent on the fettle- 
me&ts of the barbarians, is chiefly to be afcribed, as I obferve in 
the text, to the immenfe difference of manners in the conque- 
rors and the conquered. The former were in a condition of 
growing civility ; the latter in a ftate of hopelefs corruption. 
The German was approaching to perfedbn : The Roman had 

beca 

* See a Difcouxfe prefixed to Dr Sulliyau^s Ledurcs. 
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been dediniDg from it. They mutually defplTcd one another, 
and were urged on in different dire£hions. The former, there- 
fore, yielding to, and governed by the manners to which he had 
been accuftomedy became oeceflarily the founder of new and 
peculiar eftabliihments. 

(2) * Agri pro tiumero cultomm ab tmvoerjit per ^tces occii« 

* pantur, qttos mox inter (e fecundum dignationem partiuntur. 

* Facilitatem partiendi camporum fpatia praeftant. Arva per an<^ 

* no8 mutant) et fupereft ager^' Tacit, de Nhr. Germ. c. 26. 

This idterefiing information 18 well illuftrated in the follow^ 
ing relation from Caefar. ^ Suevorum gens eft longe maKima et 

* bellicofiffima Germanorum omnium. li centum pagos habere 
^ dicuntur ; ex quibus quotatinis fingula millia armatorum^ bel- 

* landi caufa^ fuis ex finibus educunt. Reliqui domi manent i 
^ Pro fe atque illis cdunt. Hi hirfua invicem anno poft in armis 
/ funt: lili domi remanent. Sic neque agricuhura, neque ratioi 

* neque ufus belli intermittitur ; Sed privati ac feparati agri a- 

* pud eos nihil eft : Neque longitis anno remanere uno in loco. 
^ inco}endi caufa licet \ neque multum frumento^ fed maximam 

* partem la£te atque pecore vivunt, muliumquc funt in Venatloni?- 

* bus/ De BelL €aU. iib. 4. f. l. 

(3) From fome remarkable paflages in Tacitus^ it is to be ga- 
thered! that, even in his age, the*Germans were beginning to 

C t have 
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have an idea oi^, private property ia land. This improvement 
would probably take place among the princes or chiefs, and in 
thofe diftridis which joined to the Roman frontiers ; and it is to 
be conceived, that the portions of ground ficft appropriated, 
would be thofe around the cabins or huts of individuals. For 
each hut was furrounded with an enclofure. And it was doubt- 
lefs out of this enclofure that the German Have, being affigned 
land by lus mafter, paid, in return, like a tenant, a proportion of 
corn, cattle, or cloth* ^ Ceteris fervis, non in noftrum morem 

* defcriptis per familiam minlfteriis utuntur. Suam quifque fe- 

* dem, fuos penates regit. Frumenti modum dominusy aut peca* 
^ risy aut ve/^is^ lit calono injungit ; Et fervus haSienus paret.^ 
Tacit, de Mor. Germ. c. 25. This appropriation of land, and e»- 
ertion over it^ would fpread by degrees, and enlarge the notions, 
of property., 

Tn fad, it would feem, that this condud was obferved after 
the German conquefts ; and that the German enclofure^ or the 
hndsofthe houfe^ and the afiignment of them to (laves or ferw 
vants, were ufuaU A proprietor or noble cetained, to be cultiva^ 
ted by his fervants, for domeftic ufe and hofpitality, the land 
which was inter curtem, or within view of the houfe or haH». 
What was out of the view of the houfe or hall, was given out in. 
tenancy. Hence, among the Anglo-Saxons, the diftindlion of 
inland and outland. The inland, was the land inter curtem^ or 
the land of the hmfe i The tmtland was the land, out of the view 

of 
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of the houfe *. Brithic, the rich Anglo-Saxon, had inland and 
outland, and difpofed of theoii ia hid wiU, to different per- 
fons t* 

What is worthy of obfervation, the method of paying in kind^ 
praftiied in Germany, and mentioned by Tacitus, continued alfo 
in the fettlcment* of the barbarians, and even after they had be- 
come acquainted with coinage. Thus, in eftates which had been 
long in any family, there were payments in poultry, and in ne- 
ceffaries for the houfe. Du Cange Gloff. h)oc. Gallinagium et He-- 
nedpcny. At this hour, both in England and Scotland, there are 
relics of this ufage. 

In England, it was not till . the age of Henry I. tliat the 
rents due to the crown were paid in money* ^ In the early 
• days,' fays Madox^ « next after the Norman conqueft, (if we 
^ ar« rightly informed), there was very little money, m ffecie^ 
^ in the realm* Then the tenants of knights fees anfwered 

C C 2 ^ to 

* * Inland^ et Inlandum. Terra domlnicalis, pars mafncrii dominica. Vot 
^ Sazonum, ierram interiorem Cgnificans, nam quae colonis et tenentibus 
* concedatur, uildftd diAa fuit> 'hoc elft ttrra exterhr^ hodic tcncmentali«/ 
^pehnany Ghff. p, 3 1 5. 

\ Lambard, Perambulation of STcnt. * Lego,* fays &riti)ic, « terras doini* 
^ ni'calcs Wulfcg0| tcncmcntales iElfego.* 
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^ to their Lords by military ferrices ; and the tenawts in focagc 

* lands and demeanes (in great meafure) by work and provifions** 
« The ingenious authour of the Dialogue concerning the £xche« 

* quer tells us, that, from the time of the Norman conqueft, till 

* the reign of King Henry I. the rents or ferms due to the king 

* were wont to be rendered in pravificms and nectjfaries for his 
^ boufebold'^ \ And that, in King Henry theFirft-s time, the 

* fame were changed into money. Afterwards, in the fucceeding 

* times, the revenue of the crown was aoTwered or paid, chitfy 
^ ingoldandjilver; fometimes in palfreys, deftriers, chafcurs, le« 
^ veriers, hawks, and falcons, (to wit, in horfes, dogs> and birda 

* of game of divers .forts), and in things of other kinds/ Hiji. of 
the Exchequer^ 'uol. i . p. 272* 

(4) Jllodial hnds were enjoyed in full property, and ane there* 
fore oppofed to feudal or beneficiary poiXeffionst which were re* 
ceived with limitations, and under the hurden of military fervice 
to the grantors^ 

The Ripuarians, the Burgundiaas, and, indeed, all the barba- 
ric 

^ Ln the Saxon times of King Ina, the provifions paid for ten bidea^ of land 
were as follows 1 ' £x decern hydis, ad nutrienduxn, decern dolia mellis, tre» 

• centi panes, duodecim amphorae Wallicac cercviiiae, triginta fimplices, duo 

♦ adnlti arietes, ye! decem yerveces, dccem anferes, yiginti gallinac, decern; 
*■ cafei, amphora plena butyro, quinque falmones, viglntt librae pondo pa«- 
f bull, et centum anguillae fblvantur*' LL^ Inae ap, JVilkins, f. 2^^ 



IN EUROPE. 205 

ric nations, appear to Ijavc had lands of partition or allodial pro- 
perty. LL. Ripuar. tit. 56- LL. Angl et Wfrm. tit. 6. LL. 
Baivvar. tit. 2. c. n I 3. tit. 1 1. c 5. tit. 17. /. 2. Cipit. Kar. 
et Lud. lib. 3. /. 20. Marculpb. Form. 16. i8. 51. 62. 67. ap. 
IJnddibrog. 

Some writers aflSrm, that the Salic lands were lands of lot or 
partition^ and yet contend that they were feudal. This is car- 
tainly ah abfurdity. It is to be confeffcdt notwithftandingt that 
Du Cange* and many lawyers of great ability, have adopted this 
notion. Differt. i'] . Jkr V Hifioire di St. Louis, p. 244. Selden^ 
ifol. 3. p. 1 009 *. The authority againft them is moft exprefs and 
pointed. It is the text itfelf of the Salic law which adually 
treats de cdode^ and refers to no property that was not allodiaL 
LL. Sal, ap. LmdenArog. p. 342. What confounded Du Cange> 

was the fipllowing celebrated law of this text. ^ JDe terra vero 

^ Salica 



• Seldcn obfcnrcs, that *thci«A interpretation oi terra Salka, is by our 
* knighfs fecy or land holdea by knigbfs fervice* I have an in^nite venera- 
tion for the learning and abilities of this great man. I cannot, however, but 
differ from him on this occafion. The knight^s fee and knighfs jervice, were 
late inventions in the hiftory of fiefs, and cannot be carried back to the early 
aera of the Salic law. Even if they could^ they would ilill be ineiFc&ual to- 
fupport his conclufion* 
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* Salica nulla portitf" hereditatis muUeri veniat ; fed ad viriiem 

* /txum tota terrae hereditas perveniat.* He knew that women 
could not, in the commencement of fiefs, pretend to lands which 
were held by a military tenure ; and, as they art thus barred 
from the Salic lands, he thence conceived that thefe muR; ' be 

Jeudal. 

But the circumftance of the exclufion of the women from the 
Salic lands is, by no means, to be accounted fol- onfeudai prm** 
ciples. The women were excluded from property while the 
Germans were in theif fdrefts j ahd this law or ufage they car- 
ried into their conquefls. It is thence that, in • the lands of lot 
or partition^ the women were not Confidered \ and it is thusi 
that this difficulty in the Salic text is to be explained, without 
the neceffity of conceiving the feudality of the Salic lands, in 
oontradidion to the Salic law. 

Though the barbarians refpeded higWy their wotnen, the ad-» 
miffion rf them to land was altogether a new idea. For if, 
leaving the Salic law, we inquire into the allodial property, and 
the allodial laws of the other tribes, we fhall find, that, even 
in thefe, the women were not admitted to land while there ex-« 
ifted any male* The ideas of the barbarians required to enlarge 
before this admifiion had place, and before they could fo faf 
violate their antient cuftoms. The innovation, as might be ex* 
pefted, was gradual. In the title, accordingly, dc Alodibus in the 

RipuariaA 
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Ripuarian text) we read» * Dam virilis fexus extltentt femina ia 
^ hereditatem aviaticam non fuccedat/ Lindenbrog. p. 460, See 
alfo LL. Anglor. et fVerinon tit. 6. It is, I conceive, by this 
and fimilar ordinances, that the celebrated Salic law» which iin* 
pofed on Du Cange, an^ on fo many lawyers, is to be inter- 
preted. Among the Salians and Franks, as well as among the 
other barbarous nations^ when there were no males, the womea 
were admitted to the property of the lands of lot or partition.. 

After having made thefe remarks) it is fit I ihould give fome 
account of the word Allodium^ or Alode ; and a learned Judge^ 
who is ftudious to cultivate literature in the intervals of bufinefSf 
and who has diftinguiChed htmfelf by laborious and in(lru(5live 
compofuions in an idle and a diffipated age, has done me the 
honour ta prefent me with the following communication oxl. 
this fubjedl,. 

* Al'Odi in the Latin of the lower ages allodium i hence the 
*- adjedive allbdialis ; and hence, from the analogy of language, 
^allodialfy^ and allodiality may be formed. Of Al-^od the: 
^ French have made Aleud^ alcu. 

* As to the etymology of the word, there is a variety of opi-- 
* nions ; for learned men are apt to rejeft obvious etymologies,. 
•^ and to prefer ihofe which are more.remote. It would feem to 

• bf 
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* be a. good rule in foch matters, (bat ^* the ctpoology which ia 
^ neareft to the word, is the mod probable/* 

« 

« -4/ is /(?/tt^, integery et ab/otutus. There is no occafion for 

* proving this : The fenfe is in daily ufe' among the northern 

* nations of Europe, Od \%Jiatusy or, pojfej/io. The Scotti(h word 

* hady and the Englifh hold^ are derived from this fource, and 

* the word itfeif is ftill vifible iii the Englifh compounds, tnatl^ 

* hoody Jifiet^hoody matden^hood^ &c« The Anglo-Saxon word^ 

* correfponding to this, is Hoiy Jlatui ot poffejjio. Thus, AUod^ 

* is totus tnUgir et ahfolutus ficttus^ or tot a mtegra et ahfoluta pof* 
yfeffio. 

K 

* The etymology of ^/-(?i confirms the opinion of Selden and 

* others as to the etymology of Feod^ in the Latin of the lower 

* ages Feodum^ Feudum. Pe is bemjicium or Jlipetidium ; Od or 

* Body is flatus ; therefore, Feod isjiatuiftipendiartusy or pqffejh 
« flipendiaria. Odal is Ahd inverted, Jiatus integer^ or pojfejio 

* tota et ahfolutak 

* There is no difference between tddl ahd udat The Scots 

* turned the Norvegian orey a denomination of weight, into urii 

* and, in like manner, they turned bdal into udaU If the Norve- 

* gian was pronounced as ocy the change is fcarcely perceptible; 
^ After the fame manner the French have turned alod into ideud. 
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* It may be objeded» that there are two fyllabks more ia 

* allodial than in odal or ud(d% and that, although etymologies 

* often drop an embarraiSng fy liable or two» yet that fuch liber- 

* ties are not allowable. The anfwer is obvious. Allodial is 
^ aaadjedive ; and the vrordjubjeii^ or latid^ or fomething fimi« 
^ IzVf is underftood. But odal or udal is a fubftantive ; and it is 
^ only from ignorance or mifapprehenfion, that the word is ufed 

* as an adje£live, Thusi in propriety of fpeech, we fay, • The 
^^ lands in Orkney are to be conGdered as udal / although, in 

* common fpeech, we fay, ^ The udal lands of Orkney,' and the 
^^ udalfofeffiou in Orkney.** 

(5) Dr Robertfon has affirmed, that'the barbarians, while in 
their original feats, were not, in confequence of the condition of 
the landed propertyy brought under any poiitive or formal obli- 
gation to ferve the community. Iljft. of Charles V. voL i. 
^.213. 

It .is obvious, however, that the partition of laud received by 
the individual from the tribe^ fubjedted him to ferve the commu- 
nity. The perfon who did not ferve it had no claim to any par- 
tition. Ferfons under the military age had no partitions, becaufe 
they coii!j give no fervice. Perfons, who had attained this 
age, could give feivice, and entitle themfelvcs to partitions. The 
former were parts of i\xt family^ the latter w6re members of the 
republic. See Note 2. and compare it with Tacit, de Mor, Germ. 

D d f. 1 3. 
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c. 1 3. Of this law of partition, it was even a confequence, 
that the coward was a cricnmaU becaufe he could give ao fer- 
vice, and was unable to entitle hiinfelf to a fubfiftence or parti- 
tion. He was therefore deemed unworthy of exifteuce, and 
put to death, or expelled beyond the frontiers of his nation. 
Tacit, dt Mor. Germ. c. 11. 



I have faid, that the lands of lot or partition, of which the 
grant or ufe was the diftindion of the freeman and the citizen 
in the days of Tacitus, were alfo given after the conquefts of the 
barbarians, under the general obligation of ferving the commu- 
nity. And here is my evidence. 

* Qjiicunque liber homo a comite fuo fuerit ammonitus, aut 
^ miniftris ejus, ad patriam defendendam^ et ire neglexerit, et ex« 

* ercitus fupervenerit ad ifiius regni vaftationem vel contrarieta* 
^ tern, fidelium noftrorum capital! fubjaceat fententiae.' CapittUa^ 
ria apud Baluz. torn. 2. p. 325. 

• Si aliquis in atode fuo quiete vivere voluerit, nullus ei ali^ 

* quod impedinientum facere praefumat, neqne ^liud aliquid afar 

* eo requiratur, nifi folummodo ut ad patriae dejenfimem pergat.^ 
Capit. Car. Calv. Ibid. p. 264. 

^ £t qui ad defenfionem patriae noa occurrerinty fecundum anti^ 

* quam 
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* guam cwifiietudinem et capitulorum conftitutionem judicentur.' 
Q^it. Car.CaL tit. 36. c. 27. Ibid. p. 187. 

Hence it is to be concluded, that the ftipulation of fervlng 
the community was very antient ; and thus too, the opinion I 
maintain) that this obligation was known to the old Germans, 
receives a confirmation. In reality, the fenfe of the obligation 
muft have been fironger before than after their conquefts. The 
citizen of a fmall community enters with eafe into its views, and 
is zealous to promote them. The arrangements) on the contra- 
ry, of a great kingdom^ are not eafily perceived. A plain indi- 
vidual does not know the motives and the agents which put eve- 
ry thing into motion. His attention is more turned from the 
public, and penal regulations are neceflary to preferve him in 
his duty. Hiftory confirms this remark. For, early after the 
barbaric conquefts, regulations of this kind were made ; and al^ 
/o^iW proprietors) to avoid ferving the community, devifed the 
fraud of afligning their lands to the church) and of holding them 
under its exemptions and immunities. 

♦ 
ThofC) it is obfervable, who held poffeffions merely allodiaU 
could only be called out in foreign wars, and againft the ene- 
mies of the date. As they held of no fuperior or lord, they had 
no concern in private quarrels, and made no part in the feu- 
dal aflbciation. This circum (lance, if judged by modern ideaS) 

D d 2 was 
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was advantageous. It was, in fad, howevcft the revcrfct and 
operated as a caufe of the converfion of allodium into tenure. 

(6) Mon/r. BtgnoHy in his notes to Marculphus, exprefles, 
With a delicate preclfion, the diftin£tion between allodial lands^ 
or the lands of partition^ and the lands of the j^. * Omnia 
^ namque praedia, aut propria erant, aut Jifcalia. Propria feu 
* proprietates dicebantur quae nullius juri obnoxia erant» fed op»- 
^timo maximo jure poffidebantar, ideoque ad heredes tranfibant* 
^ Fifcalia vero^ benejkia (iTe fifci Yocabantur, quae a ttgt ut plo^ 
^ rimumi pofteaque ab aliis, ita concedebanturt ut certis legibus 
^ fervitiifque obnoxia^ cum vita accipientis finirentur.' NoL ad 
Marculph. op. Bakz. torn. 2. p. 875. 

It is even from ^fcuf that the term fcf was formed ; and> 
though the lands of the^ meant originally only the benefices 
granted out by the fovereign, they came to expreft the fubinf^Uf* 
dations of the crown-vaffals. Du Cange^ voce Fifcus^ Munus Re^ 
gium. Ajjifesjt bons ufages du Rqyaume de JerufaUm^ avec 
des notes par Gafpard Thaumas de la Thaumajfxere^ p. 103^. 

245- 

(7) • Principes' Jura per pagos vicofque reddunt. • . . . Infignia* 

^ nobilitas aut magna patrum merita, principis dignationem eti- 

•am adolefcentulis aifignant.. Ceteris robuflioribus ac jampri- 

* dem probatis aggrcgantun ... * Magna comiium aemulatio, 

• quibus 
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* <j[i2iba6 primus apud principem fuum locus ; et princtpum cut 
^ plurimi et acerrimi comites* Haec dignitaai hae vireS) magno 
^ iemper eledorum juvenum globo circuoidartt in pace decust in 

* bello praefidium.. . • • • Cum ventum in acieiB, turpe princi- 

* pi virtute vinci, turpe comitatui vircutecn principis non adae- 
Square lUiiinde£eadere,tueri, f^aquoquefortiafa^aglo- 
* riae qjusaffignaret pcaecipuum facrameatuni eft. Principes pro* 
^ vi£torifi pugoaat ;. oomilfs pro priacipe.^ Tacit, dc Mor. Germ. 

C. 12» 13. 14. 

(8) Of the notion that tribes were the vafalj of tribes, I havr 
exhibited the moft convincing proofs in another treatife. Hift. 
DiJJtrt. concerning the Antiq. cf the Eng, Conftit. part a. As the 
fnbjed, however, is highly curious and important, 1 ihall here 
offer fome additional oblervationa concerning it» 

The great bond of the confederacies, and the attachments of 
the dates of the Gauls and Germans, was the land .ifligned by a 
Juperior community to an inferior one. In confequence of this 
aflignment, the latter owed fervice in war to the former, and 
was entitled to its protedion. In the language of Caefar^ it was 
the ^/iW tribe. While land was yet the property of nations,- 
and unconne£ted v\ ith individuals, the idea was natural, and al« 
molt unavoidable. Ariovillus, a prince of a German communi- 
ty. havifig, with his chiefs and retainers, made a conqueft in 
Caul, the territory of the vauquifhed people became the proper- 
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ty of his nation ; and, it was about to beftow a large tXiiSt of 
the acquifition on the Harudes, under the burden of their mi« 
litary aid or aifidaace, when Caefar. interfered in the Gaulic af-- 

fairs. Caefar^ de BtlL GdL lib. i. c. i$^^j^. 

• * . . . . i 

The idea of tribes in union, without their mutually (tirnifli- 
ing proteiiim and ajftjiance^ and without the m^ium^ of a grant 
of landy could not be conceived by the Gennftti and Gaulic na^ 
tions. The client or %)affal tribes of Arioviftus, were t}ie Mar* 

^ 

comani, Tribocci, Vangiones, Harudes, Nemetes, and Sedufii. 
Caefar^ de Bell. GalL lib: i. ^. 51. ' The Ubii> at one period^ 
were the vajffal tribe of the Suevi, lb. lib. 4. c. 3. In an af- 
ter period, when the Romans imitated the manners of the Gauls 
and Germans, they were aifigned land on the banks of the 
Rhine, under the obligation of military fervice. * Super ipiam 

* Rheni ripam collocati, ut arcerent^ non ut cuftodirentur/ Ta^ 
cit. de Mor. Germ, c, 28. Caefar, at the requeft of the -^Edui, 
permitted the Boii to remain in Gaul ; and they became the cli- 
ents or confederates of that people, who affigned them land on 
their confines. * Boios* petentibus ^duis,* quod egregia virtute 

* erant, ut in finibus fuis coUocarent, conceffit ; quibus illi agros 

* dederunt/ De Bell. GalL lib. \. c. 28. The extent of land 
allotted by a fuperior community to an inferior one, was propor- 
tioned to the numbers and the valour of the latter. And, it was 
this way of thinking which aduated the' Helvetii, when they 
faid, that their territories were not fuited to their populoufnefs 

and 
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and military glory, * Pro multitudine autcm hominum, et pro 

* gloria belli atque forlitudinist anguftos fe fines habere arbitraban- 

* tun* Id. lib. I. c, 2. 

Thus, the ftate of land among the Gaulic and German na- 
tions dire&ed their ^o/i/iV/^/ condition. This circumilance efca- 
ped not the Romans ; and the ufe made of its knowledge by 
the Emperors^ though little attended tO) is worthy of remark. 
To a body of the Vandals, Conftantine, with a view to the aid 
of their arms, affigned a portion of Pannonia. The affignmeot 
of land by the Romans to the Burgundians, that they might af- 
fift them in oppofing the Wifigoths, gave rife to the Burgun- 
dian empire in Gaul. And Juftinian granted the lands and 
pofTeffiona of the Oiirogoths in Pannonia to the Longobards, 
under the burden of their defending that country againft rhe 
Gepidae, the Heruli, and other barbarous nations. Jornand. de 
Reb. Get. c. 22. Cafftodor. Chrotu Procop. lib. 3. 

Amidft a multitude of examplesi to the fame purpofe, which 
might be produced, it is proper to take notice of the monarchy 
of the Franks. DiflFercnt nations, overpowered by the Franks, 
became parts of their monarchy, by receiving poiTeflions from 
then , and acknowledging their fuperiority. For the lands and 
protedion afforded them, they gave allegiance and fervice. In 
other refpefts they adied under their own dukes or princes, and 
under their own inftitutions. 1 fpeak of the principalities or 

duchies 



I I 



2i6 A VIEW OF SOCIETY 

duchies of Bavaria, Aquitain, and Snabia. The Bojoarii, Bcgadrii^ 
or Boii, for fo the Bavarians are called in writers of the middle 
ages, were conquered by the Franks, and, accepting lands from 
them, acknowledged their fuperiority. An old hiftorian, record-- 
ing this tranfaftion, has thefe words ; * In bellis auxilio Fran- 
^ cis funt Boii ; eofdem pro amicis et hoftibus habeant; ceterum 
^ fuis inftitutis ac moribus Itberi vivant.' Aventinus^ Annal. 
Boion lib. 3. This connexion or vaiTalage is even expreffed in 
their laws. Z.Z.. Bainwar. tit. 2.' c. i . ap. Lindtnbrog. p. 404, 
Such atfo was the cafe of the Dukes of Aquitain and Soabia. 
Under the Franconian kings of the firft race, they owed fideli- 
ty and military fervice in war, for the lands they enjoyedt and 
yet governed in their own dominions. Thefe things mark the 
attachment of nations t^ their antient ufages, and illuftrate the 
idea that commimhies were firft the vafials of communities* 

What is not incurious, one of the greateft difiiculties in deve- 
lopping the hiftory of the barbaric tribes, has its fourcein thefe con- 
nections I have mentioned. The inferior, or vailal tribes, are of- 
ten meant and recorded under the names of the fuperior ones. 

Thus, under the general appellation of Gothic there are included 
the Thuringi, Gepidae, Pucini, Sctrri, and other tribes. The 
hiftorical confufions that were necefiarily to arife from this prac- 
tice are many, and often not to be difeotangled. 
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(9) It i$ obfervable, that the eld German dates aflFeded, from 
grandeur^ to have arouod them a Vaft extent of ijoafie territory. 

* Una ex parte a Suevis circiter millia pafTuum DC agri vacare 

* dicuntur.* Caefar^ de BdlL Gall. lib. 4. c. 2. * Civitatibua 

* maxima laus eft quam latiflimas circum fe vaflatis finibusy^/t* 

* tudines habere/ Id. lib. 6. c. 22. * Bella cum finltimU gerunt» 

* ut quae circa ipibs jacent vqfia tint.' Mcla^ lib. $. 

What is remarkable, after land vras conne£i:ed with individu* 
alss and when chiefs diibibuted portions of their poiTeflioQS to 
their followersi thej ^eded alio wqfies of this kind. The 
Lord of a manor, after having alfigned to his fervants a ta€t of 
ground for the maintenance of bis houfe and hofpitalitjr^ gtrc 
out other divifions to his vafTals and tenants, for the fupport of 

Lis political greatnefs ; and thefe purpoies being anfwered, a 
l^rge proportion of territory remained often unemployed by 
him. This iv^^c dominion gave an idea of his.power^ and fer^ 
ved to excite^ in the ftranger, a fenument of terror. On this 
trad of Land» the inh4bitants of the hamlet, conne&ed with hit 
cafilct were tempted to feed their cattle. In the cpurfe of timet 
he loft all connexion with iu Their connedlton was recent and 
in ufe. Hence common p^nrc Md vmnnums^ 

I will venture another conje£tnre. It was, perhaps, from the 
idea of magnificence attending the pofleflion of a vaft portion of 
uncultivated territory, more than for the purpofes of hunting, 

£ e that 
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that the kings of Europe afFeiSked, of old, to have extenfive fo- 
refts. A deer-park is ftill flattering to the magnificence of the 
rich, in proportion to. its extenfivenefs ; though hunting be aa 
amufement of the proprietor. 

( I o) It has puzzled the learned to difcover the nation of the 
barbarians which firft gave a beginning Xp fiefs. No inquiry 
could be more frivolous. In all of them they muft have appear- 
ed about the fame period. And they prevailed in ail of them 
in confequence of the (imilarity of their fltuation on their con- 
quells, and in confequence of their being governed by the fame 
cuAoms. It is not, therefore, to the principle of imitation that 
their univerfality is to be afcribed. 

The annals of France make mention of fiefa in the age oT 
Childebert. The Lbngobards, at an early period, introduced 
them into Italy ; and the cuftoms and laws which relate to them 
feem to have advanced rapidly among this people. Giatmone] 
Sift, of Naples^ book \.feEi. 3. In England, there is little doubt 
that the feudal law was known in the Saxon times ; and on this 
fubjedl I refer, with pleafure, to what has been lately advanced 
by Mr Whitaker, ift his Hiftory of Manchefter ; a book valu^ 
able for deep learning> original thought} and uncommon inge- 
nuity* 



In 



IN EUROPE. 219 

In Spain, the introdudion of the feudal tenures preceded the 
devaftations of the Saracens or Moors, which began in the 
year 710. Among the Goths, who eftabliftied the monarchy 
of Spain> lands were granted for fervice and attachment; 
and the receiver was the retainer of the grantor. He was faid 
:to be m patrocinio ; and, if he refufed his fervice, he forfeited his 
grant. It alfo appears, that the retainer, or vaffal, fwore fealty to 
his patron or lord. And it was on this fcheme that their militia 
was regulated. LL. Wifigoth. lib. 5. ///. .3. /. .4. tit. 7. /. 20* 

The Wifigothic laws were firft publifhed by the celebrated 
•Vithoeus, and are chiefly to be valued on account of their high 
antiqiltty. But how they came to furvive the Moorilh conqueftst 
is an incident which 1 cannot explain. They ferved as the 
mine, and gave materials foi* the code oF Spaaifhjurirprudencei 
termed the forum judicunii or the fuero juz^o; a circumftaoce 
which feems to prove their authenticityi and which the learned 
Mr Harrington muft have forgot, when he conceived the latter 
to be the moft antietlt coUedion of laWs in Europe. Obfervs^ 
' tions an the Statutes^ ^d edit. f. 9* 
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SECTION 'IL 



(0 *^'|'"'EtlRA . : : .* . pecorum foecunda, fed plerum- 
Jl * que improcera : Ne armentis quidem fuua honor,. 
' aut glotia frontis : Numero gaudeot : Eaeque Jolae et gratif'- 
*-fimae opes/unt^ Tacit, dc Mor. Germ, c 5« 

(2) My Lord Kaima afcribes to the meannefs of women, and' 
to the difgrace in which they are held, their want of property 
in rude times. They appear, notwithftanding, to be in high e— 
Itimation in fuch times; and their poverty, we fee, or their, 
want of property, is no mark or confequence of their meanneft^ 
and difgrace ; but a refult of the nature of things. SkctchtSy^ 

vol. !•/). 203;, 

(3) The eldcft fonj it would appear, came in place of the fa*^ 
^er, and continued the family. ^ Inter familiam,' fays TacituSf. 
^ et penateS) ct jura fucceffionum, equi traduntur : Excipit filius,. 
^ non ut cetera maximus natu^ fed prout ferox hello et melior.' 
De^ Mor. Germ. c. 32. This tcftimony in favour of thc! 

eldeftt 
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ddeft foOy and the. right of primogentturc, t$ .die. more- ftrong^ aai 
being included in aa e^sceptioa to die general r^ile^ I know that 
Skt Henry Speloaant in bia Gloflai^ *, Mr Harris, in hU Hiftixy 
of Kemff Mr Lombard, :m hit Petambubdon of the fame 
county :{:» and' Mr Barriogtoni io bia Qblervattcoia od' theSta^ 
tutes \\f have given it as their opinion, that, in Germany, the 
ions iiicdeeded ecpially to the fai^r ; and k is ooqimon to ac- 
QDunt, in thai way, foe the ongin^of the cuftom oi gavel-kind \% 
which prevailed in Kent,, and in other counties of Eogland. 
The words, however, of Tacitus already dted are a demonftrav* 
tion of the impropriety of thefe. notions*. 

It ia troie,^ notwithftandiog, that the authora* under remark: 
found or rely upon another paflage of the fame writer ; but L 
Gon/:eive that the fenfe of it muft have efcaped them. The paf^ 
iage is as folio ws« * Heredes fuccefrorefque fui cuique liberie: 
^ £t nullum teftamentum: Si liberi non funt, proxtmus gradua 
**in pofleffione, fratres, patrui, avunculL' Di Mor. Germ, c* 20*. 

Here,, 



• Voc. Gaveletum. . t P* 457* t, p- 584. I P- "5^ • 

ad Ediu 

$ < Gaf cktom, GdvcMnd.'] Rrifiui Aftglo-Saxonum confoetudo e Genua-*- 
.' nia ddata, qua omnes filii ex acquis portionibus, patris adeunt baercditatem 
**(ut filiae folent^ prole mafcula dcficiente). Fratree (imillter defundio Cue fo*- 
••hole fratre,^ ct uullo cxiftcnie fratre, forores pariter.' Spelm. Clojf, /.. 259,. 
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Here, in reality, even allowing that ttie Germati6 had beeii ac« 
quainted with a propeKy inland, which they conftantly fup- 
pofe, there is no mentidn of the equal partition of it* The chrl- 
dren mud have fucceeded fingly and in conrie ; in defe& of 
thefe, the brothers } and, on Che failure of th^m, the nncles* 

This pafTage, and the former, throw mutnally a light to 
one atiotlier ; and, from the confideration of both, I think f< 
dear, that the meaning I ilnpfite ko ^hem is juftly to be in^<* 
red. 



A difficulty, however, more knotty prefents itfel£ As land 
%as among thefe nations the property of the ftati, to what dbea 
Tavitus allude in the paf&ge before us ? Qjnjedures are to ht 
hazarded where proofs are wanting. In general, I fliould fantfjri 
he rauft refer td moveables ; add, perhaps, he may allude to the 
German houje arid the rw/d^r^ conneded with it. * Golunt dif- 

* creti ac diverfi ut fons, lit campus, Ut nemus placuit. • • • • 

* Suam quifque damum fpatio circumdat.' Tacit, de Mon Germ, 
t. i6. At lead, it is not unnatural to think, that the cabin and 
its ericiofure, as the ideks of property evolved, might be confider- 
ed as appertaining more peculiarly to individuals, and that 
thence continuing in their pofleffioui they might go to their 
•poikrity. 
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It was thus ill other rade cotnmuQities. Among the Hin- 
doos, it appears, by very curious laws^ that the landed property 
firft acquired by individuals, was what is termed ^ The glebe- 

* laudS) houfes, and orchards.' Code ofGentoo Jaivs^ ch. 3. In 
Otaheite, and in Eaftern Ifland, or Davis's Land, there were 
plantations laid out by line, of which the beauty ftruck Capcain 
Cook. Thcfe, he conjedures, were the private property of the 
chiefs. Voyage round the Worlds vol. i. p. 294. His coujedure 
is very folid. Thefe Ipots correfpond to the enclofure of the 
German houfe, and to the glebe*lands of the Gentoo. 

(4) ' Dot em noQ uxor marito, fed uxori marttur oiFert.' Tacit, 
de Mor. Germ. c. i8« l*his remarkable ufage continued after 
the German nations had made conqueftS) and is every where co^ 
be met with ia their laws. 

* Non amplius untiTquifque in puellae vel mulieris nomine do- 
^ its titulo conferat vel conlcribat, quam qui3d decimam parteor 

* rerum fuarum effe cunftiterit/ LL. Wiftgoth. lib. 3. tit. l. /. 5. 

* Quia mulieres, quibus dudum conceiTudi fuerat de fuis do^ 

* tibus judicare, qudd voluiflent, quaed^m rjeperiuntur, fpretis fi* 

* His vel nepotibus, eaidem dotes illis conferre, cum quibus confti- 

* terit nequiter eas vixifle : Ideo neeefle eft illoa exinde percipere 
^ commodum pro qiubus creandis fuerat aflumptum conjugium. 

^ Denique 
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< Deniquc conftituentes. decerntiiia8» uc de dote fua mulier habens 
^ filios vel nepotesi feu cajufa mercedis ecde&is vd Itbertis con- 
^ ferre, five cuique volueric, nan amplius quam de quarta parte 
^ poteftatem liabeat. Nam tree partes legitimis fUiis aut nepoti* 
^ buS| feu fit Unas five for&tan plures^ abfque dufaio relidhira 

* eft. De tota interim dote^ tunc facere quid voluerit, erit mu- 
^ lieri potefta^^ quando nullum legttimum filium, fiUamve, nepo« 

* tem vel neptem fupcrftkem reliquerit. Vcrum tamen faemi- 
^ nas, quas eontigerk <Uiobu8 viris aut amplius nubere, atque 
^ ex eis filioa procreare, non eis licitum erit doiem ab alio ma* 

* rito acceptam» filiis aut nepotibus ex alio viro genitis dare : Sed 

* unarquifi:]U€ filius filiave^ nepoa aut neptn^ ex ipfa linea pro- 

* creati, dot em quam avus aut pater illorum concefferaf, poft muli** 
^ eria obitum per omnia confequuturi funt^' LL. Wiftgoth lib, 4* 
^ tit. 5. /. 2. ap. Lindenbrog. 

^ Mulier (i ad .alias nupttas tranfierit^ omnia perdat : Doti 
'^ tamen £aa quam a marito fuo acceperat, quamdiu vixerit» uta- 
^ tur, fitio proprtetate fervata/ LL. Burgund. tit. 62* L 2. See 
farther LL. Wifigoth^ lib, 3. ///. 2. /. 8. lib. 5. ///. 2. /. 4. LLa 
Ripudr. tit. yj. LL. Saxm. tit, 7. LL* tMg^bard. lih* I. titi 
4. The curious reader may alfo confult the fprrps or writings 
which coiillituted the dos^ or dovrer^ F^rm^ SoUn. ap. . BaJut* 
tom4 2r See Appendix^ N$^ i« 
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In England, the dodrines and hiftory of the dos are to be 
feen in Glanvilf BraSim^ Britton^ in <fhe book called Fleta^ 
and in Littleton. * 2>w, or d^wtvy fays my Lord Cokt^ * in the 
^ common lavr, is taken for that portion of lands or tenements 

* which the wife hath for terme of her life of the lands or te- 
^ nements of her huflbatid after his deceafe, for the fuftenance 

* of herfelfe> and the nurture and education of her children.^ 
I. hiftiup. 31. It is curious to find in the woods of Germany, a 
rite or cuftom that makes a figure in all the laws of Europe. 

My Lord Kaims, whom I am afliamed to contradid io often, 
has ftrangely mifunderftood this fubjed. * In Germany,* fays 
he, * when Tacitus wrote, very few traces remained of poly-^ 

^ gamy. Severa illic matrimonia, nee uUam morum partem 
^ m^gis laudaveris ; nim prope foli barbarorum fingulis uxori«» 
^ bus conienti funt, exceptis admodum paucis, qui non libidinci 

* fed ob nobilitatem, plurimis nuptiis ambiiintur. When poly- 

* gamy was in that country fo little pradiled, we may be cer- 

* tain, the purchq/ing nviipes did not remain in vigour. And 
^ Tacitus accordingly, mentioning the general rule, dotem non 
< uxor marito, fed uxori maritus offert, explains it away by ob- 

* ferving, that the only dos given by the bridegroom, were mar^ 
^ riage-prefents, and that he at the fame time received marriage* 

* prefents on the bride^s part.^ Sketches^ vol i. p. 192. 

It would pain me to open up, with minutenefs, all the mif*^ 
\Bk<i% which are crouded into this paflage. I fliall juft glance 
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at them* Polygamy, in faS, never prevailed among the Ger- 
mans ; and of this, the treatife of Tacitus, and the laws of the 
barbarians after their conquefts, are the mod (Irildng and deci- 
five proofs. See Ch. i. SeSi. 3, Note 14. Neither were wo- 
men bought in Germany, nor does Tacitus affirm, that the do$ 
confided of marriage-prefents. The interchange of prefents by 
the married couple and the dos^ were feparate and diftinA. The 
intention of . the former I have already explained. See CJj. i. 
Se£i. %. Note 2. What the latter was, I have juft now faid ; and 
I appeal to the authorities which fupport my notion. 

The fource of all thefe errors is, the idea entertained and in- 
culcated by this eminent writer, that the women, in rude 
times, are of fo little confideration, that they are objefts of traf- 
fic. Hence he conceived, that the dos muft be the purcha/e^ 
money of the wife. That it was not fo, we have feen ; but, as the 
opinion ha§ been pretty generally received, and has got the fanc- 
tion of Profeffor Millar, as well as that of his Lcrdfliip, it is 
proper to confider its propriety with fome attention.. 

Though it every where appears, from the examination of the 
barbaric laws, and from the books of the earlieft lawyers, that the 
dos or donver was the provifion allotted for the maintenance of 
the wife, it is not to be denied, that, in antient legal monu- 
ments, there occur the expreffions donatio nuptialis^ pretium 
tixorisj et pretium dotis. And thefe, I perceive, have contribu- 
ted to induce Mr Millar to go into the fancy, that antiently, in 

Europe^ 



IN EUROPE. 227 

Europe) the dos was the price, or purchafe-money of the wife. 
Ohfcrvations on the difiinSiion ofranks^ p. 30, 2. edit. If, how- 
ever, I am not very widely miftaken, thefe expreflioas apply, ia 
no cafe, to the purchafe-money of the wife ; but exprefs the pro- 
viiion made for her, in the event of the death of the hufband* 
This, I think, appears from the laws of the barbarians. 

* Si qua mulier duntaxat Burgundia pod mariti mortem ad fecun-* 

« 

* das aut terti&s huptias, ut adfolet fieri, fortafle tranfierit, et filios 
^ habuerit, ex omni conjugio, ddnattorum fiuptialcm dum advivit 
^ ufu frudu poflideat \ Pofl: ejiii mortem ad unumqaemqiie fi- 
^ Hum, quod pater ejus dederat, revertatur : Ita ut mater nee do- 
^ nandi, nee vendendi, nee alienandi d^ his rebus quas in dtma^^ 
^ tione nuptiali accepit, habeat poteftatem.' LL. Burgund. tit. 



It is faid of one Folco, that he ga^ to his wife Gerlint all he 
liad ; • Omnia fua propter pretium in mane quando furrexit.' 
Ciarmone^ Hift. of Naples^ n)oU i. p. 274. But this was not the 
price or value of the wife. It Was the moi-gengabe, or morning- 
prefent, about which there is fo much m the barbaric laws, and 
x>f which the extravagance was ib great, that regulations were 
made to reprefs it 

As to the expreffion, pretium dotis^ we meet with it in the foU 
towing ordinance. * Si puella ingenua ad quemlibet ingenuum 

F f a • veoerit 
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*■ venerlt ea conditioDC, ut eum fibi marittun acquiratf prius cum 
^ puellae parentibus conloquatur ; et fi obt'muerit, u( earn uxo* 
^ rem habere pofTit, precium dotis pareatibus ejus, ut juilum eft^ 

Mmpleatur.' LL. Wijigotb. lib. 'i. tit. 2.1%. The dower> it 

feems, was at times given to the parent, or to the relation of the 
woman, to be kept for her ufe. This is fully explained by the 
regulation which follows. * Datem puellae traditam pater exi- 
^ gendi vel confer vandi ipfi puellae habeat potefiatem. Quod (i 

* pater aut mater defuerint, tunc fratres vel proximi p9rentes> 

* dotem quam fufceperint, ipfi conforori fuae ad integrum reftitu^ 

* ant/ ZuL. Wijigath. lib. 3, tit. i. /. 6. ap. Lindenbrog. 

I know that the cuftom of prefeutmg money at marriages came 
to prevail among the German and Gothic nations^ and amopg 
the Franks more particularly. In Fredegarius^ for example, we 
read this defcription of the efpoufals of Clotildis. • Legati oiSFe- . 
^ xttiXt^ JoHdum et denarium^ ut mos eft Fraucorum, earn partibus 

* Clodovei fponfant.* Gefi. Franc, c. \ 8. Let us not, however> 
be deceived. 'Here no purchafe was made. The money pre- 
fented was only the fymbol of a contra^. This is illuftrated by 
the Arra nuptialis of the Wifigoths. * A die latae hujus legis^ 

* decernimus, ut cum inter eos qui difponfandi funt, five inter e^ 
^ orum parentes, aut fortaflc propinquos, pro filiorum nuptiis 

* coram teftibus praecefferit, definitio, et annulus arrarum * no- 



• mine 



* ^rrhi or arres In France, earnefl in England, and artes la Scotland, ftill «.« 
pr€& the money advanced in token that a bargain is concluded. 
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^ mine datus fuerit vel acceptus, quamvis fcr iptura^ non inter* 

* currant, nuUatenus promiflip violetur, cum qua datus eft aa« 
^ nulua, et defiouio fai^ coram teftibus/ LL. Wi/igoth. lib. 3. 
tit. I. /. 3« 

But what refutes, in the moft decifive manner, the notion 
that the wife was purchafed with the money of the hufband, is 
the following peculiarity. If a free man married bis Have, and 
intended that his children by her (hould fucceed to his fortune^ 
it was neceffary that he fliould make her a prefcnt of her liber- 
ty. And, what is remarkable, one of the methods of making 
her free, was the very aft which is talked of as buying the pro- 
perty of the wife ; it was the aSigoing her a doiver or a mor- 
gengabe. ^ Si quis ancillam fuam propriam matrimoniare volu/* 

* erit fibi ad uxorem, fit ei licentia : Tamen deheat earn liberam 

* thingare, et fic facere liberam, quod eft Widerboram, et 

* legitimam per garathinx, id eft, per libertatis donationem ; vel 
' per gratuium donationem, id eft morgengabe ; tunc intelligatur 

* efle libera et legitima uxor, et filii qui ex ea nati fuerint legicimi 

* heredes efficiantur/ LL. Longobard. lib. 2. tit. i, /. 8. Among 
the Longobards the doiver and the morgengabe came to be fy- 
nonymous, and were fixed at the fourth part of the fubftance 
of the huft)and *. LL. Longobard. lib. 2. tit. 4. 

I 

^ A Tery fmgular exception, to the dodrine I advance in this note, is to be found 
ia the records of England^ and I am furprifed that it has cicaped the learned inda« 
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I might confirm thefc remarks by attending to the mannert 
and cuftoras of other nations. Among the inhabitants, for ex- 
ample, of Hindoftan, while they were in a fimilar ftate of man- 
ners with the barbaric ftates, the ordinances and ufages in ma- 
trimonial concerns, have a ftriking conformity with thofe I 

• have 

ftry of the writers whom I Tcnturc to oppofe* I truft, notwithftanding, that my 
general conclufion is not to be aflPeaed by it. The cafe, however, is fo odd, that 
1 will give it to the reader in the words of my author- 

* John Caraois/ fays Camden^ * fon of Lord Ralph Camois, (a precedent not to he 
« parallelled in that or our own age), out of his ommfreenuill (I fpeak from the parlia- 
' ment rolls themfelves, Pad. 30. Ed- 1.) gave and demtfedhis own nvifi, Margaret, 
' daughter and heir of John de Gaidefden, to Sir William Painel, knight; and t9 
' the fame ^William] vpiuntarify gaoej granted^ reUafid^ and quitclaimed, all the goode 

* and chattels which Jhe had, or otbernmfe hereafter might have, and a^o whatever was in 

* his hands, of the aforefaid Margaret's goods and chattels, with their appurtenances. So 
' as neither himfelf, nor any other in his name, might, nor for evet ought to claim or challenge 
« any infereft in the aforefaid Margaret, from henceforth,' or in the goods or chattels of the 
*fmd Margaret : Which is^ what the antients faid in one word, ut omtua fua fecum 
« haheret, that ihe (faould take away with her all that was her's. By occafion of 

* which grant, when (he demanded her dower in the manour of Torpull, an eftate 
« of John Camois, her firft hufband, there commenced a memorable fuit. But life 
« was caft in it, and fentence paffed, that fhe ought to have no dower from thenar 
Britannia, vol. i. /• 205. 



Even this example, however^ of the lale of a wife, confirms the idea I inculcate 
Us to the doe or dowen 
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have now dcfcribed. This is evidcat from the code of Gentoo 
laws *. 

« The woman's property,' fay thefe laws, • is whatever flie re- 

* ceives during the ayhmmxjhadee^ the days of marriage. 

« When a woman dies, then, whatever eflFeds (he acquired 

* during the aydmmi /hadee^ even though (he hath a fon living, 
^ (hall firft go to her unmarried daughter; if there is but one 
^ unmarried daughter, ihe (hall obtain the whole ; if there are 

* feveral unmarried daughters, they all (hall have equal (hares/ 

Here there is clearly the donver of the barbarians, and its de- 
ftination on the deceafe of the wife, in a given or fuppofed (itu- 
ation. 1 here is fomething more. For the woman, among the 
Hindoos, as well as among our barbarians, might acquire other 
property befide the dower, during the days of marriage. This 
is illuftrated by the following regulations. 

The woman's property among the Hindoos is alfo < whate« 

* ver (he may receive from any perfon, as (he is going to her 

* hu(band's houfe, or coming from ihence; 

• Whatever 



* Or Ordinations of the Pundits, from a Perfian tranflatinn made from the o* 
riginal^ written in the Sbanfcrit language- I«pndon^ printed in the year i77(>; 
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* Whatever her huiband may at any time have givea' her; 

ft 

^ whatever (he has received, at any time, from a brother ; fttMt 

* whatever her father and mother may have given her. 

» 

* Whatever jewels or wearing apparel fiie may hav8 received 

* from any perfon/ 

Here we have, obvioufly, the marriage^prefents* of the relt-^ 
lions and friends, as among the barbarians ; and, in ihe gifts of 
the hufband, there is a counter part to the morgengabe of our 
forefathers, which is Hill farther explained by the following 
tircumftance. 

The form, of marriage among the Hindoos, termed a/bore^ is 
defcribed to be ^ when a man gives money to a father and mo* 
^ ther, on his marrying their daughter^ and alfo gives fomething 

* to the daughter herfelf/ 

Here there is not only the dm or dower* to be kept by th< 
relations for the ufe of the bride, but the mofgengabe, or mor- 
ning-prefent, in the difpofal of the bride herfelf ; peculiarities 
iTvhich conilituted the general charaderiftics of thefe tranfadions 
among the barbariansi 

This coincidence is probably to be found in all nationsf in 
certain ages or periods of their hiflory. It is an evidence of the 

uniformity 
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unifdrmity of the manners of man in the mad diftin£l and di- 
ftant regions ; and it marks (Irong)y the importance of women 
in the earljr times of focietjr and civilization. Code of Gcntoo 
Laws% ch. 2, 

It would be irkfome to profecute this fubjed at. greater length* 
Law and hiftory uniformly concur to inform US| that antientlyt 
in Europe! the dos was the provifion allotted to the wife, and 
not the price p^id for her* The cuftoms of other nations offer 
their teftimony to the fame purpofe. And natural affe^ion and 

reafon, the generofity of manners in rude times, and the limited 
ideas of property which then preVailf all join to fupport the con^ 
clufion. Yielding to the united force of thefe particulars, I 
fcruple not to contradid pofitions which have the fanflion of 
diftiqguifhed names» 

(5) In the procefs of time, regular forms or ads were invent^ 
ed for the conftitution of the dower. Four methods of the 
dower prevailed more particularly over Europe, and; on that ac« 
count, it is proper to recite and to explain them. Thefe were 
the dower ad ojiium tccltftae^ the dower ex ajfenfu patris^ the 
dower by the cuftom of particular places, and the dower de la 
flus bellt. And from thefe peculiarities, alfo, there refults the 
moft clear and decifive proof, that the dos was not the purchafe* 
money of the wife, but the provifion for her maintenance* 

G g 1. The 
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1. The dower ad ojiium ecclefiae took place when the bride* 
groom^ having coaie to the door of the church or monaftery 
vrhere he was to be married, and having plighted his faith to 
the woman, and received hers, made public mention of the quan* 
'tity and proportion of the land he defigned fop her dower. In 
confequence of this tranfa£tion, (he might take polTeilioQ, on his 
death, of the provifion thus allotted to her. 

2. The dower ex ajfenju patris took place when the fon en- 
dowed his wife, with confent of his father, in the lands to which 
he was to fucceed. In this cafe, the wife, on the demife of the 
huiband, was to enjoy the portion ailigned to her in the eftate of 
the father^. 

3» By the cufiom of fome counties, cities, and boroughs, the 
woman had, for her dower^ the half of her hufband's poifeflions» 
or the whole* 

4* The dower de la plus belle had place when a perfon, for 
example, being feifed of forty acres of land, of which he held 
twenty by knight- fervice, and twenty in foqcage, took a wifcj 
had a fon, and dying, left him under age* The lord of 
whom the tand was held in knight-fervice, took pofleflion of the 
twenty acres, as guardian of the minor in chivalry • and the 
mother entered into the enjoyment of the other twenty, as guar- 
dian infoccage^ In this iituation^ the mother might bring a 

wxit 
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writ of dower againft the guardian in chivalry, to be endowed 
of the tenements holden in knight*fervice. But the guardian in 
chivalry, pleading in his defence, that (he is guardian in foe- 
cage, might require from the court that (he be adjudged to €n« 
dow herfelf in xhtfaireji of the tenements fhe poflfcffes. And, if 
{he could not (how that the property in foccage was unequal to 
the purpofe of the dower, the guardian in chivalry retained the 
lands holden of him during the minority of the heir. The wo- 
man, then a(rembling her neighboursi took poflfeffion, in their 
prefence, of thefaireji part of the foccage lands, to hold them 
during her life, under the title of the dower de la plus helle^ 
Littleton^ eh. $* 3n&^ Comments of Sir Edward Coke^ and Monf. 
Houard^ and the Gloffarics. 

It is thus, that the (imple regulation, mentioned by Tacitus^ 
grew 10 time various and complicated. It even yet makes a fi- 
gure in our laws. It is to be feen in the provifions they hold 
out for the widow. And, it may teach us to fufpedl, that enact- 
ments, which appear to be deeply founded in legiflative wifdom, 
are often nothing more than improvements of the ufages which 
natural ireafon and expediency have ftruck out in a barbarous 
age. 

(6) The laws of the different nations of the barbarians vary 
in the dower or provifion they ordained. The Longobardic 

laws made it the fourth part of the eftate of the huiband. LL. 

G g 1 « Longobard^ 
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Longobard. lib. a. tit. 4. /. 1. The Wifigothic conftitutions 
made it the tenth part of the fubftance of the huiband. LL. 
Wiftgoth. ap. Lindtnbrog. p. 5 3. And, in England, the legal 
dower confided of the third part of the lands or tenements of 
the hufband. Coke on Littleton^ />• 3i« 

(7) ^ Margin Germanice fignificat mane et gah^ donatio^ unde 
^ dicitur morgengaby donatio fadla mane.' Gloff. LkndefArog. 
p. 1441* * De ciyitatibus vero • . • • quas Gailefuindam 
' tarn in dote, quam in morganegiba^ hoc eft, matuttnali dono, 
* in Franciatn venientem certum eft adquiiivifie/ Greg. Turon. 
lib. 9. c. 20. See farther UL Burgund. tit. 42. /. 2. LL. Ala^ 
man. tit. 56. LL. Ripuar. tit. 37. /. 2. LL. Longobard. lib. l. 
tit. 9. /• 1 2. &€• 

A learned and ingenious writer has obferved, that, in Eng- 
land, there are no traces of the morgengabe. Ob/ervations on the 
Statutes^ p. 9. id edit. This I fulped is a miftake* The mor^ 
gengabe is mentioned in the laws of Canute, and in thofe of 
Henry I. LL. Canut. par. 2. c. yi. LL. Hen. I. c. 70. ap. WiU 
kinsyp. 144. 267. The pin-money of modern times, it is pro- 
bable, grew out of this ufage. 

A peculiar kind of matrimonial engagement was called ma^ 
trimonium ad morganaticamy which is to be diftinguifhed from 
the rite I now mention^ This form of marriage did not permit 

of 
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of dawcTf and the wife had only a morgengabe or prefent. It 
was intended for the benefit of men of rank, who had loft their 
wiveSf but had children. In confequence of it, they could le<- 
gaily conned tbemfelves with low women, who, receiving and 
being entitled to no dower, could not burden their eftates. The 
ifTue of fuch connexions had no power of fucceilion, and inhe- 
rited no dignity. But provifions might be made for them. It 
Mras out of this fource, chiefly, that the church of old was fup- 
plied. Men of influence could there depofit, mod fecurely, the 
fpawn of their concubinage. And it flill is, and ever will be> 
wherever it is wealthy, an afylum tor this produce, and for the 
younger fons of noble families. 

This fcheme of legal concubinage is prevalent, at this hour, in 
Germany ; and women, married after this odd fafliion, are term* 
ed left-handed wives ; becaufe it is a part of the ceremony for 
the bridegroom to give his left hand to the btide. Of fuch con- 
nexions, as in antient times, the iflfue are baftards, as to inheri- 
tance, and bear neither the name nor the arms of the father. 

« 

Baron von Ijywhen on Nobility. 

Befide the morgengabe^ or the prefent by the huiband, it wa» 
common, at marriages, for the relations, and other perfons con- 
neXed with the parties, to exprefs their fatisfadion by making^i/?/, 
* Gaudent muneribus^ is a part of the charaXeriftic dcfcriptioa 
of the antient Germans by Tacitus. * Franci vero,* fays Gregory 
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vfTours^ when fpeaking of the marriage of the daughter of 
Chilperic, ^ miilta munera obtulerunt ; alii aurum, alii argentamy 

* nonnulli equos, plerique vefticnenta, et unufquiique ut potuit> 

• donativum dedit.* Hift. lib. 6. c. 45. 

This cuftom pervaded all ranks of fociety. And the money 
or penny weddings which ftill prevail in fmall villages and ham- 
lets are a remain of it. What, in one age, difgraces not the pa- 
lace of the prince, is to be confined in another to the hovel of 
the ruflic. 

« « 

{8) The powers over a tnorgengahe^ mentioned in the text, would 
not probably arife all at once, but gradually. The two former, 
I imagine, would be long known before the latter ; and extenfivc 
powers over a morgengabe, confifting of money, would (boner 
be exerted, than over one confifting of land. Of a morgengabe 
in land, there is the following difpofition or bequeft by Ger- 
trude, a German lady of high rank, in the year 1273. 

^ Allodium fitum in Griezzenpach, ad fe donationis titulo per- 

* tinenst quod morgengab vulgariter nuncupatur, cultum et in- 
^xultum, quaefltum et rnqulfitum, cum omnibus attinentiis ec- 
^ clefiae S. Petri in monte liberaliter et abfolute ordinat, teftatur, 

• trad it, et legat.* Boekmer de SecunJ. Nupt. illujir. PerJ. c. 2. 
^ 41. ^. Hcinnec. Elm. Jur. Germ. f.i2U 



The 
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The clergy, by befieging the beds of the dying, procured 
many legacies of this kind ; and their rapacity, though ihicking 
and abominable, contributed to haftea the powers of the aliena- 
tion of property. 

(9) * Habeat ipfa mulier morgengab, et quod de parentibus 

* ejus adduxcrxt^ id eft, P H a D t: R Fi u M.* LL. Longobard. lib. 2. tiK 
I • /• 4* See alfo LL. Alaman. tit. 56* LL. Wiftgoth. lib. 3. tit.. 
I. L $• LL. Longobard. lib. i. tit. 9. /. I2« . 

In England, and in other countries, the term Pbaderfiumf 

« 

which fignifies paternal eftate^ was unknown ; but the term ma-- 
ritagium implied in them the prevalence of the cuftom* * Ma«« 

* RITAGIUM dicitur id quod viro datur cum uxore; dotem enim 

* appellamus Aogli, non quod vir accipit, fed quod femina*' 
Speltn. Glojf. p. 405. In the Formulare Anglicanum^ there are 
prelerved autient feofments of land to the huibands of the 
daughters and fiflers of the grantors, ia which maritagium is 
the term employed as expreffive of the eftate of the woman. See 
Appendix No. 2. 

The following law of the Langobards, on the fubjeifJ: ofthc por- 
tion, or eftate of the woman, feems to be very curious. * Vidua 
' quae in domo patris aut fratris regrefla eft, habeat fibi morgaa- 
^ gab et methium : De Jaderjio auiem, id eft, de alio dono,. 

* qjian*- 
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< quantum pater aut frater dederit eit quando ad marituni 

* ambulaverit, mittat in confusum cum aliis fororibus/ LL^ 
lAngob. lib. 2* tit. i^ L 15. 

This com mixtion of the portions of the women^ is treated hf 
Littktm^ in his tenures, lib. 3« ch. 2* But nothing of the hi-* 
flonr, or the philofephy of the cullom, appears there. A wo« 
man who had been married, and had recet^^ed her faderjmm% 
might, on the death of her anceftor, if the portions of her (if* 
ters were to prove higher, make .a commixtion of the tenements^ 
and lay claim to an equal (hare» If they were to prove lefs, £he 
m^ht retain her faderfium. This oommixtioti was called 
JSotchpot^ from a diih of that name. Littleton^ p. 167. * Hotch^ 

• pot^^ fay^ Convel^ * 11 a word that cometh out of the lowe coun- 

* tries, where Hutfpot fignifieth fltfh cut into pretie piecea, and 

• ibdden with herbs and roots/ The Interpreter^ Edit. if}oy% 
This di(h is Aill in particular efteem in Scotland^. lattlrtim% as 
cited above, makes hotchpot^ in its natural meaning, to fignify 

a pudding compoled of different ingrcdientsi 

The eftate brought by the woman to the hufband, when a 
fnll infeudatioDt ^as called Maritagium liberum \ when other- 
wife, it was maritagium fervitio obnoxiuta, GlanviU Ob. 7. Regi' 
am Mfij€fiaiattj bk. 2* Bra^Wt lib, 2« FUta^ lib, 3. IJttktott$ 
lib, I. / 

(lo) The 
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(lo) The dos^ or dower y which had figured fo much, was thus 
to be gradually fwallowed up in ih^ jointure ; and, in this fitua*- 
tion« it came to exprefs the edate brought to the huiband by the 
wife. This circumftance is well illuftrated by the following ex- 
ample in Muratoriy an. 1203. 

* Azo, Eftenfis Marchio, in publico conventu baronum Lom^ 

* bardiae, warrantavit et profeffus fuiti fe acccpifle in dotem a do- 

* mina Aliz, filia quondam Rainaldi princlpis Antiochetii, quam 

* in matrimonio fibi receperit» duo millia matcharam argentic ac 

* inde jure pignoris et donationis propter nuptias, inveftiviffe do- 
^ minam Aliz de tantis de fuis bonis et pofleflionibus et immo- 

* bilibust ubicumque habeat, vel adquirere debeat» at valeant 
^ duplum fuprafcriptae dotis et donationis.' Antiq. EJienf. torn. 
I. p. 381. ^^ Heinnec. Elem. Jur. Germ. p. 120. 

I pretend not to fix the precife time when Bos aflumed this 

fenfe. The meaning of words, varying perpetually with the 
fluduation of manners and the intermixture of nations, gives 
an almoft impenetrable darknefs to the middle ages. The pale 
inquirer is often to forfake an interpretation he had chofen, and 
on which he had built. Language is to deceive him. He is to 
attend to cuftoms and ufages ; yet cuftoms and ufages prevail 
for a time, are loft, and ftart up again. He is involved, and 
wanders in the double gloom of atitiquity and bafbarii^. 

Hh (ii)*Dul- 
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(i i) ' Dukiffima filia mea ilia, ego tlic. Diuturna fed impia 

* inter nos confuetudo tenetur^ ut de terra pateroa fbrorce cum 
^ fratribus portiooem non habeaat. Sed ego perpfiodons bttoc 
^ iiiipietatem, ficut mihi a Deo aoqualiter dooati eftis filii, ha 
^ et a me fitis aequaliter diligendit ut de rebus t&eis paft meutn 

* difceflum aequaliter gaudeatis.' Chart a ap. Marculp. Form. 

^ Inter Burgundtoues id volumtis cuftodiri« at, fi quis £]iuni 
^ non reliquerit, in loco filii filia in patris iiaatriique beffiditate 

• fuccedat/ LL. BurgutuL tit. 14. /. u 

^Si quis Longobardus fine fillis legitimls mafculinis mortous 
^ fuerit, et filiam dereliquerit unam aut plures legitimas, ipfae 
^ ei in omnem hereditatem patris vel matris fuae, tanquam filii 

• legitimi mafculini, heredes fuccedant/ LL. Longob. lib 2. tit. 

14. /. 19. See farther, LL. Saxan^ tit. j. LL. AngL et Wgrin. 

tit. 6. La Coutume Reformee du Fais et Duche de Normandiey 

comment ee par Bafnage^ tome i.p. 388. Seleiia Feudalia Thoma^ 

« 

ftanay p. 26 — 29. 

(r2) There are frequent examples of ladies exercifing the ci- 
vil rights and the jurifdidions of fiefs. Of courts held by them» 
and of decrees they pronounced, there are curious evidences in 
Muratorif Antiq. ItaL Medzi jEvi^ vol. i. p. 489. 614. 738* 
970.971. 

In 
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In a learned work, entitled, U Drdit public de France eclairci 
par les manumens it Vantiquiti^ we meet the following noticest 
which, are authenticated ftom records* 

* Mathilde Comteffe d'Artois eut (Bance et voix deleberative 
^ comtne les autres Pairs de Francei dans le proems criminel 

* fait a Robert Comte de Flandres* 

* Jeanne fiUe de Raymond Comte de Touloufe preta le fermentt 
^ et fit la foi et hommage au Roi de cette pairie. 

* Jeanne fille de Bauldouin fit ferment de fidelite pour la pairie 

* de Flandres. Marguerite fa foeur en herita et aflifta commepair 

* au celebre jugement des pairs de France, donne pour le Comte 
*, de Clermont en Beauvoifis^' Bouquet^ pi 338. See farther 
-B^^A ufage general des fefsy liv. 2. cb 14. 



In England, in the reign of Edward III. there were fummon- 
ed to parliament by writ ad colloquium et traSlatum by their 
proxies, Mary Countefs of Norfolk, Alienor Countefs of Or- 
mond, Anna Defpenfer, Philippa Countefs of March, Johanna 
Fitz water, Agneta Countefs of Pembroke, and Catharine Coun- 
tefs of AthoL Gurdon^s HiJ. of the High Court of Parliament ^ 
vol. I. p^ 20a. Far Ham. Summons^ 265* 



Hha (13) The 
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(r3) The ornaments of the mother went early by fucceflion 
to the daughters ; and, from the laws which prove this peculi- 
arity^ it is alfo to be inferred, that the paffion of the women for 
drefs was keen and ftrong. 

* Ornamenta et veftimenta matronalia ad filias, abfque ullo 

* fratris fratrumque confortio, pertinebunt.' LL. Burgund. tit. 

* Mater moriens filio terram, mancipia, pecuniam dimittat ;. 

* filiae vero fpolia colli, id eft, murenas, nufcas, monilia, inau- 

* res, yeftes, armillas, vel quidquid ornamenti proprii videhatur 

* habuiffe.' LL. Angl. et Werin. tit. 6. /. 6. 

< 

(14) * Si i\[xi% propter libidinem liberae manum injeceric, aut 
virgini feu uxori alterius, quod Bajuvarii horgrift vocant, cum 
vi. folid. componat/ LL. Baivvar. tit. 7, /. 3, 

• Si indumenta fuper genucula elevaverit quod humilzoruu: 
^ vocant, cum xii. folid. componat/ Ibid. I. 4. 

• Si autem di/criminalia ejecerit de capite, Wultworf dicuntj 

* vel virgini libidinoje crines de capite extraxerit, cum xii. fol. 

* componat** Ibid. L 5. 



Si 
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^ Si qua libera faemina virgo vadit in itinere fiio inter duaa 

* villas, et obviavit earn aliquis, et per raptum dcnudat caput e- 

* jus, cum vi. fol. componat. Et fi ejus veftimenta levaverit, ut 
^ ufque ad genicula denudet, cum vi. foK componat : £t fi earn 
^ denudaverit ut genitalia ejus appareant, vel pojlcriora^ cum x\u 
^ fol. componat.' LL. dlaman. tit. 58. /• i. 

^ Si quis liberam foeminam per verenda ejus comprehende- 

* rit iiii. folid. componat, et duos folidos pro freda/ LL. Frtfton. 
tit. 22. /• 89. See farther LL. Sal. tit. Z2. LL. Longobardi 
lib. 2. tit. 55* /. i6« 

One muft fmile at the fimplicity of thefe regulations. They 
are proofs, notwithftanding, of the refpedt entertained for cha*- 
ftity. They exprcfs, immodeftly, the delicacies of a rude, biit 
refining^ people. They oflFend virtue, in the very slQl of prompt* 
ting it. 

Similar inditutions or regulations, may be feen in the code of 
Gentoo laws ; but, as they are expreffeU with a ftiil greater free-- 
dbm of language, I avoid to give' any examples of them. Cb. 19.' 



S E C- 
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SECTION m. 




(i) * I^RINCIPES regionum atque pagorum inter fuoa jus 

* dicuQt, controverfiafque minuunt.* Cb^r, de BelL 
GalL Sb. 6. c. aa» See alfo Tacit, de Mor. Germ. c. iz. 

Thefe principes became lords or barons, after the conquefts of 
the barbarians, and, iq this laft ftate, continued and improved 
the privileges they bad previoufly pofTefTed. DiJJert. concerning 
the Antiquity of the Engli/h Canfiituiionr Part. 3^ In German 
ny, there was probably na appeal from their decifioBS. For» 
in the German comn^unities, it is faid, there was no commoa 
magiftrate. * Nullus cot&munis eft magiftratus/ Caefar^ ibid. 
The j^dging, without appeal, was exercifed in all the Gothic 
kingdoms by the higher divifion of the nobility. They had 
the hig^ and the bnv juftice, the jujlicc haut et bas^ alte et 

* • 

It would lead to details improper in this place, if I fhould at'^ 
tempt to explain the origin and growth ot the different privi-* 

leges 
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leges of the nobles. But I may hint my furprifct that thefe 
topics, fo full of curiofity, have fo httle attrafited our antiquaries 
and lawyers. The jurifdidion and powers exercifed by the 

great, form a remarkable ftep in the proj^rcfs of the European 
governments. Loyleau, indeed, and many French writers, make 
an eafy difcuffion ot this matter, by affecting to treat them as 
encroachments on monarchy, or on the rights of kings. And 
Dr Robertfon has given his faoftion to this opinion. Hijl. of 
Charles V. vol. i . p. 60. 

A perfections however, of government, or of regal jurifdii^ioni 
18 thus fuppofed, in the moment of its rife ; a circumftance> 
ODntradid:ory alHce to natural reafon and to ftory. Government 

is not perfeA all at once : It attains not maturity but by flow 
degrees. The privileges of the nobles were prior to its perfed 
ftate. In fa£t, it was by the abolition of thefe that it grew to 
ilrength and ripenefs. The monarchies of Europe were com- 
pleted, when the high privileges of the nobility were dellroyed. 
But thefe privileges were exercifed before government was un* 
derftood, and before kings had afcertained their prerogatives. 

(2) An old writer, fpeaking of the greater barons or lords, 
has thefe words. * In omnibus tenementis fuis omnem ab anti-- 

• quo legalem habuere juftitiam, videlicet, ferrum, fojjfdm^ furcasy 

* et fimilia.* Gervafius Dorobern. an. 1 1 95. ap. Du Cangc^ i/o€. 
Fojfa. 

* Prodi lores 
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* Proditores et transfugas,* lays Tacitus of the old Germani, 
^ arboribus Jiifpendunt . Ignavos et imbelles, et corpore infames 
• coeno acpaliide^ inje^a infuper crate, mcrgunt,^ De Mor. Germ, 
c. 12, This defcription has, doubtlefs, a reference to the Ger- 
man nobles or chiefs who prefided in the courts of the cantons 
and diftri(St:s into which a tribe or community was divided. And) 
does it not call to one^s mind the pit and galloivs^ or the right 
to determine de alta et bajfo of the feudal nobility ? 

The power of mercy, or the pardoning of a criminal after 
fentence has been pronounced againft him, is a curious circom- 
ftance in criminal jurifdiftion. I (hould think, that it was ex- 
erted by the lord or baron in his dominions before it could be 

cxercifed in a general manner by the fovereign. The connec- 
tion between the lord and the vaflal was intimate ; and the felo- 
ny of the latter being chiefly an injury to the former, it might 

» 

naturally enough be imagined, that he was entitled not only to 
forgive the oflFence, but to fufpend the puniQiment. To his pro- 
per vaflfals, the fovereign might alfo aft in the fame way. It 
was thus, in faft, in the Anglo-Saxon period of our hiftory. 
For the king had then only the power of pardoning crimes as to 
himfelf. But, on what principle did the fovereign begin to ex- 
ert the general prerogative of pardoning criminals, every where 
through the ftatc, after condemnation ? The queftion is impor- 
tant, and might be argued with great fliow, and much inge- 
;iuity. But the narrow boundaries within which I mud confine 

my 
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jny rcpaarks* admit not of either. I can only hint at my ideay 

^^^ inuft not y^zfX to infift upon itk 

« 

When the. territorial jurtfdiQions of the nobl^ v^ere to decays 
they loft the privilege of giving pardonst as vvell as the other 
advanuge$ anne^^ed to their fiefs. The judges who fucceeded 
-them, were not to poffefs their prerogatives* Other, apd mooe 
cultivated maxims of law and equity, had grown. familial. lJn«> 
connci^ed with the diftributions and the oflSces of juftice, but as 
peers, the nobles were to ceafe to interfere with law and bufi- 
nefs in their eftates or territories. In this condition,^ their prero- 
gatives could pafs no where but to the crown. That of tHcrcy 
was to be fwallowed up with the reft. When regular courts 
were ere^d, and .when the barons . neitl^er levied troops, coined 
money, nor pardoned crimes, aU.thefe privilep;es were to be ex« 
ercifed, a:clu(ively, by the fovereign. All the members of the 
community wQre then under one head. -.The kingdom feemed 
as it were to be one great fief, aqd the. people looked up to the 
fovereign as . the only fi^peripn 

The a£t of parliam^ent which had the efl^qd to abridge, for 
ever, the high prerogatives of the pobles^ declarelB, * That no perfon 
^ or perfons, of what cftate or .degree foeverthey be, from the 

* firft day of July, which (hall be, in the year of our Lord God 

* 1536, fliall have any power or authority to pardon or remit 

* any treafons, murthers, manflaughters^ or any kind of felonies, 

I i * what- 
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^ whatfoevcr they be ; nor any acceflaries to any treafons^ mur- 
^ thers, manllaughterS) or felonies ; or any outlawries^ for any 

* fuch offences com.nitted, perpetrated, done, or divulged, or 

• hereafter to be committed, done, or divulged, by, or againd 

* any perfon or perfons, in any part of this realm, Wales, or to 
^ the marches of the fame; but that the King's Highnefs, his, 
^ heirs and fuccefTors, Kings of this realm, (hall have the nvbole 

* poiver and authority thereof'^ united and knit to the imperiil. 

♦ crown of this realm.' Stat. 27. Umry VIIL c. 24. 

(3) Du Cange, DifTert. 29. fur THifloire de St. Louis. Bru&lK 
nfage general des fiefs, liv. 2w 

(4) ^ Sufcipere tarn ihimicitias (eu patris feu propinqui, quank 
^ amicitias, necefle eft.' Tacit, dc Mor. Germ. c. 2?.. 

Hence the deadly feuds of our anceftors. Such is the ftatc oF 
manners in all rude ages. The American carries his friendfhips. 
and his refentments to extremity, and delivers them as an inhe- 
ritance to his fons. He is the beft friend, and the bittereft ene«- 
my. When he is difpofed to be hoffile, he knows how to con- 
ceal his fentiments r * He can even affe£t to be reconciled tiH he 

♦ catches the opportunity of revenge. Na diftance of places and 

* no length of time can allay his refentment, or proted the objefl: 

• of it.' Europ. Settkm. in J!mer. voh i. p. 165. 



It 
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It was in confequence of the principle or right of revengCt 
that the Greeks made it a maxim of their creedi that the gods 
puiiih the crimes of the wicked upon their innocent pofterity. 
It was a confequence of it, that, even in modern times, thofe in* 
clement and ungenerous laws were enaded, which taint the 
blood of a rebel, which dare to violate the facred rights of hu« 
manity, and to punifh a blamelefs progeny with penalties and 
forfeitures. 



(5) * In Gallia, non folum in omnibus civitatlbus, atque pagis 
^ partibufque, fed pene etiam in fingulis domibus, j^^iWj funt; 

* earumque fadlionum funt principesy qui fummam au^ritatem 
^ eorum judicio habere exiftimantur ; quorum ad arbitrium ju- 

* diciumque fumma omnium rerum confiliorumque redeat.' 
Cae/ar^ de BclL Gall, lib^ 6. c. io« 

« 

After the Germanic conquefts, the v^otA% faida^ feid^ feeth^ 
zad/tudy came to exprefs the hoftilities of the combination of 
kindred, who revenged the death of any perfon of their blood, 
againft the killer and his race. In the Anglo-Saxon period of 
our hiftory, thefe fadions and hoflilities were prevalent to an 
uncommon degree. And, what is worthy of obfervation, when 
a perfon was outlawed, aad could form no combination of this 
fort for his prote^ion, but might be put to death by any indivi- 
dual who met him, the term frendles-man^ exprefled his condi- 
tion. * Takm,* fays BraSlon^ ^ vocant Anglici Utkughe^ et a- 

t i 2 * lio 
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.'.'.,' 



* Ho nomme aniiquitus folet Aotntiiarii (cUicet Frbndles- 

• man/ tab. s*p. ia^f. 



^ .'. 'V 



About the year 944, King Edmaiid, Wkh k v!fe^ of ^refflng 
the violence and pierbicious tehdenct of fticli comfederaeieiit 

• • • I » 

cnafltcd the folio wing method for their regulation, 

^ Memet, et nos omnes taedet impiarum et quotidiantarttdft 

* pugnarum quae inter nos ipibs fiunc, et propterea in hunc mo- 
^ dum ftatuimu8. Si quis alium poftbac interfeceriti folus cum 

* interfedli cognatis fai^am geritd, cujufcunque coriditionis futf- 

* rit, ni ope amicorum integram weram iht^ 12 inenfes pcrfol- 
^ verit. Sin deftituerint cuin cognati et holuerint : Volumus ut 
^ illi omnes [praeter reum] a faida fint liberi, dtim tamen, nee 
^ vidum ei prebeant, nee refugiunb. Quod ii quis hoc fecerit 
^ fuis omnibus apud regem muldator, et cum eo quern de(U<- 

* tuit liuper^ faiaam jam fuftineat prbpihquorum ihterfedti. Qui 
^ vero ab alio cbgnatorum quam a reo fumpferit vindidiam, (it 

* in faida ipfi us regis et amicorum fuorum omnium, bmnibuC- 
^ que bonis fuis pleditor/ LL. Edmund, op. Sptltn. Gkff. p.. 
209. 

The method of compounding, or of buying aVray the refent- 
ment of the injured kindred, is thus defcribed by the fame 
prince* 

^ Priidentium 
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^ Prudeotium eft faidas compefcere. Primo [de more genti* 
^ um] oratorem mittet interfedlor ad cognates interfe£l:i, nuncia- 

* lurlim fe velle eifdem fatUfacere. Deinde tradatur interfec*- 
^ tor in manue oratoris, ut coram veaiat pacat^, et de folvenda 

* wera i^femet fpondeat. Sponfam folvi fatifdato« Hoc fado, 
^ iddidletur mundium regis, ab illo die ufque in 21 nodeS) ec 

* coUiftrigii mQldam dependito ; poft alias 21 nodes manbotam^ 
*et node ai fequenti primam were folutionem numerato/ 
LL. Edmund, ap. Spclm. Glojf. p. 210. et Wilkmsy p. 74. 75. 

Trania&ions of the fame nature, cbaraderife the criminal ju- 
rifprudence of all infant nations. * Criminal matters,' fays a 
moft acute and elegant writer, * are generally . compromifed a-* 

* mong the Americans in the following manner. The offender 

* abfents himfelf ; his friends fend a compliment of condolence 

* to thofe of the party murdered. Prefents are offered, which 

* are rarely retufed* The head of the family appears, who, in a 

* formal fpecch, delivers the prefents, which confift often of a- 
'« bove fixty articles, every one of which is given to cancel fome 

^ part of the offence, and to affuage the grief of the fuffering 

* party. With the firfthe fays. By this I remove the hatchet 

* Jrom the tvound^ and make it tQ fall out of the hands of htm 

* ivho is prepared to revenge the injury ; with the fecond, / dry 
« up the blood of that wound ; apd fo on, in apt figures, taking 

* away, one by one, all the ill confequences of the murder.* 
£urop. Settlem^ in America^ vol i.p.i 74. 

The 
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The hoftilities and fadions of which I fpeak, were fupported 
among the Anglo-Saxons, as among the Gauls and the Ger- 
mans, by the authority and countenance of the chiefs and the 
nobles. In the Norman times, the barons gave letters or man* 
dates of protedion to individuals, whom they were difpofed to 
ferve. Even kings gave obligations to abbeys and monafteriesi 
by which they were bound to protedl them againft violence of 
every kind. On the confideration of fines, they were even to 
remit their own animoiities, and to proieQt criminals from ju- 
(lice. See Appendix^ No 3. The fame things had place in the 

other kingdoms of Europe. Men, weak, and without ftrengtht 
hought the afliftance and proteftion of the ftrong and powerful. 
Du Cange^ voc. Salvamentum^ Capitalicium. Form. SoUn. ap. 
Baluz. 

(6) After the beautiful dlfcovery of a magiftrate, the violence 
of the injured is corrected ; and it is then, probably, that fines 
and compenfations for offences are invented, or at leaft eftabli(h<- 
«d. • Nee implacabiles durant,* fays Tacitus^ of the refentmcnts 
of the Germans, • luitur enim etiaro homicidium certo armento- 

* rum ac pecorum numero, recipitque fatisfaftionem univerfa 

* domus.' De Mor. Germ. c. 31. 

Thefe fines or compofitions, of which it was the objefl: to 
fatisfy the revenge of the relations of the perfon who had fuffer- 
cd, were originally fettled by their agreement with the (lender, 

or, 
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or, by the difcretion of the magiftratc. Afterwards they were 
fixed by ordinances. The Anglo-Saxon laws^ as well as thofe 
of the other barbarians, recount not only the flated fines for par- 
ticular oflFenceSt but for particular perfons, from the prince to 
the peafant. When the delinquent could not pay the fine> 
which was to buy away, or to gratify the refentment of the m^ 
jured family, the law, before it was improved, delivered him o- 
ver to their refentment, and the wild flate of nature revived a- 
gain. Compofitions of this kind were known, antiently, in 
Europe, under a variety of names. See in the Gloflfaries, JVcra^ 
Faiddf Com^ofttioy Wergeldum^ &c.. 

I 

The exadion of fines to the injured, among the antient Ger^- 
tnans, I confider as a proof that, in criminal matters, they had 
procee4ed^to appeal to a judge. I therefore differ from Dr Ro* 
bertfon, when he obferves, that, * among the antient Germans, 

* as well as other nations in a fimilar ftate of fociety, the right 
^ of avenging injuries was a private and perfonal right, exerci- 

* fed by force of arms, without any reference to an umpire, or 

* any appeal to a magiflrate for decifion/ Hijl. of Charlts V. 
vol i.p.^274. 

In fad, it was not even folely the fine to individuate that was 
known among the Germans. They had advanced much farther 
in criminal jurifprudence. It was thought that the criminal,, 
bclide oflfending a. particular family by the injury done to any 

of 
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of its number, had alfo offended the fociety, hj breaking its 
peace. A fine, likewife, was, on this account, exaded from hioiy 
and went to the public or fifc« And thus Mr Hume, too, is 

miftaken, when he will not allow that the Germans had 
made this flep towards a more cultivated life. Hifi. of Eng-- 
landj vol. i.p. 154. 

Thefe different fines, the compofition to the individuals, and 
that to the public, are pointedly and beautifully diftinguiflied in 
the following paffage of Tacitus. Having mentioned the njie- 
thods in which the German nations puni(hed the greater crimes, 
he adds, * Levioribus delidis, pro modo poenarum, equorum 

* pecorumque niimero convidi mul£tantur* Pars muldae Regi 

* vel Civitati : Pars tpji qui vindicatur, vel propinquis iejus, cx- 

* folvitur.* Dc Mor. Germ. c. 1 2. It is impoffible for an au- 
thority to be more exprefs or fatisfadory againd thefe eminent 
writers. 

After the conqucfts of the Germans, the fine for difturbing 
the public peace was exaded under the name of fredum ; and, 
it is obfervable, that a portion of the profits of it came to con- 
ftitute the firfl falary of judge's. 



The biographer of Charles V. I am fcnfible, pfofefiing to be 
guided by Baron Montefquieu, denies that * the frtdum was a 

* compenfation due to the community, on account of the public 

* peace }^ and confiders it as ' the price paid to the magiftrate 

•for 
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* for the protcftion he afforded agaiuft. the violence of refent- 

* ment/ Vol. i. p. 300. This notion feems not to agree with 
his former opinion, as he conceives that the fredutn was paid 
in the age of 7}zW/«/ *. And I obferve he has alfo affirmed, 
that the fine to the injured family may, in like manner, be tra* 
ced back to the antient Gern^ans t> which appears to be another 
inconfiftency with his former declaration* But, waving any 
confidcr^tion of thefe inadvcrteneies^ I think there is nothing 
more evident, than that the fre^um was originally ps^d to the 
fife, or to the fovercign, for the breach of the peace. The fol- 
lowing arguments are Hubborn, and perhaps conclufive. 

^ jF^^^&ttK regalis compafitiapACis.' Ghff. Vet. ap. JUndenbrog. 
p. 1404. 

* Hoc quoque jubemuSf ut judices fiipra nominate five fifca-* 
^ les, de quacunque libet caufa freda non exigant, priufquam fa- 

* cinus componatur. Si quis autem per cupiditatem ifta tranf« 

* greffus fuerit, legibus componatur. Fredum autem non illi ju* 

K k ' dici 



* * A certain Aioh called a fredum^ '^ta paid to the king or ftate» as Tacitus ex* 
* prcfles it, or the Fifcus» io the language of the barbarous laws-' voi' i- p. 300- 

f ' The payment of a fine, by way of fatisfadion to the perfon or fanajly injured, 
^ was the firft device of a rude people, in order to check the career of private re* 

* fentnient, and to excinguifli xhoitjaidae or oeadly feuds^ which were prcfecuied a- 

^ mong theoi, with the utmoft violence- This cuftom may be traced back to the 

* tntient Germans-' fW. i* /. 199 
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* did tribuat) cui culpatn commifit, fed illi qui folutionem recipity 

* tertiatn partem Fisco tribuatj ut Pax perpetua (labilis perma-* 

* neat/ LL. Ripuar. tit. 89, 

• Si quis liber libcrutn infra januas ecclefiae occiderit, cognofcat 

* fe contra Deum injufte feCiffe, ct ecclefiam Dei polluiffc : Ad ip- 

* fam ecclefiam quam poUuit lx« fol. componat. Ad Fi scum vero 

* fimiliter alio8 Ix. fol. proFREDO fol vat : iParentibus autem legi- 
^ timum weregildum folvat.' LJL Alaman. tit. 4. 

* Si nobilis furtum quodlibet dicitur perpetrafTe, et negare vo- 

* luerits cum quinque facramentalibus juret : Aut fi negare non 
^ potuerit, quod abflulit in duplum reftituat, et ad partem Regis 

* Ixxx. fol. pro Fredo componat^ hoc eft Weregildum fuum/ 
LL. Frifionum^ tit. 3. /. i. See farther LL. Longobard. tit. 30. 
/. 1 3. Capit. Kar. et Lud. Itb. 3. tit. 30* « 

Among the Anglo-Saxons, the fine for the violated peace was 
termed Griethbrech. Spelm. Glojf. It v^as, as times became mer- 
cenary, that a part of the fredum^ and fomelimes the whole of 
it, went to the judge. And the falary thus affighed to him, 
was not for the protedlion he afforded, for he was the fcrvant of 
the public ; but as the reward of his growing trouble, and the 
emolument of his office. See LL. Sal tit. $2. I. 3. tit. 55. /. 2.. 
TJ^ Baivvar. tit. 2. L 169 



The 
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The giving a ftipend to judges out of the fines for the violated 
peacei was common in England, as well as in the other ftatesof £u« 
rope. This ilipend or allowance was ufually the third penny of 
the county. An old book of Battel-Abbey» cited by Mr Selden^ 
has thefe words. ^ Gonfuetudinaliter per totam Angliam mos 

• antiquitus pro lege inoleverat, comites provinciarum ter- 
•tium denarium fibi obtinere.' 77/. Hon. part 2. ch. 
5. feii. 7. Gervafe of Til bury , or whoever wrote the old 
dialogue concerning the exchequer, fpeaks thus. * Comes eft 

• qui TERTiAM PORTioNEM eorum quae de placitis proveni- 

• unt in quolibet comitatu percipit' And the Earl^ he fays, was 
called ComeSf * quia Fi/co focius eft, ct comes in percipiendis.*. 
Dial, de Scaccar. lib. i. c. 17. This traft is publiflied by Mr 
Madox in his hiftory of the exchequer. ^ De iftis odo libris,^ 
fay the laws of the Confeflbr, * [fcil. mulda yiolatae pacis] Rex 
^ habebat centum folidos, et Con/til comitatus quinquaginta, qui 

• TERTIUM habebat D KNAR I UM de forisfaduris : Decanus 

• autem reliquos decem.' LL. Confejf. r. 31. ap. Spelm. Glojf. p. 
142. What ftiows likewife, beyond a doubt, that the third penny 
of the county arofe out of the fines for the violated peace, is the 
circumftance, that the Kings of England made formal grants of 
it to fubjeds whom they favoured. This, the book already 
quoted concerning the exchequer, lays down in thefe words. 
^ Hii (it had been fpeaking of Earls, and of the profits of fines,) 

• tantum ifta percipiunt, quibus regum munificentia obfequii 
^ praeftiti, vel eximiae probitatis intuitu comites fibi creat, et 

K k 2 * ratione 
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* ratione dignitatis illius haec confercnda decernit, quibufdam hae^ 

* reditarie quibufilam perfonaltter.^ Dial de Scaccar. np. MadoXf 
p. 402. The higher Earls, or the Earls palatine, it is obfervable, 
had all the profits to their own ofc. Of the Earls who pofleffed 
the third penny ^ there is mentioned the Earl of Kent, who had 
it under William I. And there is evidence, that it was antient- 
ly enjoyed by the Earls of Arundel, Oxford, Effex, Norfolk, 
and Devonfhire. Seldeuy Tit^ Hon. part 2. ch. 5, Madox^ 
Baron. Anglica^ book 2. ch. i. ' 

(7) When the right of private war was acknowledged as a 

m 

legal prerogative of nobility, regulations were made to adjuft its 
nature and exertion, Beaumanoiry Coutumes des Beauvoifisy ch. 
59. Du CangCy differ t. 2g. /ur Phi/Ioire de St. Louis. Boulain^ 
njilliers on the antient parliaments of France^ letter. 5. What is 
furprifing, even the negle£t of exercifing this right, when a pro- 
per occafion required its exertion, was an offence to the order 
who profeffed it, and an objedt of puniftiment, ' La Due San- 

* dragcfile,^ fays Saint Foix^ * ayant etfe tud par quelqu*un de 

* fes ennemis, les Grands du Royaump citerent fes enfans qui 

* negligeoient de vengerTa mort, et les priverent de fa fucceffion/ 
Ejffais hiftor. torn. 2. p. 88. In France, this prerogative of the 
nobles was not entirely aboliftied in the middle of the fourteenth 
century, Brifffelj ujage general des Fiefs^^ liv, 2. ch. 2. 



Dr 
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Dr Robertfon feems to imagine, thati in England after the 
Norman invafion, the nobility lofl:^ or did not exercife the right 
of private war ; and he reafons with a view to account for thefe 
particulars. Hijl. of Charles V. vol. i . * It is to be acknow- 
ledged, that the hiftoriana of England have not been fufiiciently 

attentive 

* * After the conqueft, the mention of private wars among the nobility, occurs 

* more rarely in the Englifh hiftory^ than in that of any other European nation, and 

* no laws concerning them are to be found in the body of their ftatutes. Such 
' a change in thetr own manners^ and fuch a Tartation from thofe of their neigh- 

* botirs, is remarkable. Is it to be afcribed to the extraordinary power which 
« William the Norman acquired by right of conqueft, and tranfmitted to his fuc- 

* cefTors, which rendered the execution of juftice'more vigorous and decidve, and 

* the jurifdidion of the King's court more extenfive, than under the monarchs on 

* the continent ? Or, was it owing to the fettlement of the Normans in* England, 

* who, having never adopted the praAice of private war in their own country, a- 
' bolifhed it in the kingdom which they conquered \ It is alTerted, in an ordinance 
' of John King of France, that in all times paft, perfons of every rank in Nor- 

* mandy have been prohibited to wage war, and the pradlice has been deemed un- 
' lawful. Ordofty torn, 2. p. 407. If this fadt were certain, it would go far towards 

* explaining the peculiarity which I have mentioned. But, as there are fome £n« 

* glifli a^s of parliament, which, according to the remark of the learned au^,hor 

* of the ohfervatlons on the Jlatutesy chiefly the more antient^ recite falfehoods, it 

* maybe added, that this is not peculiar to the laws of that country. Notwith- 

* (landing the pofitive aflertlon in this public law of France, there is good reafon 

* for confidering it as a (latute which recites a falfehood.' Charles V. v^L i./. 286* 
287. 

The firft queftion that is put by this hiftorian, is founded on a miftak- ; 
for William the Norman atchleveJ no cortqieft over England. The fecond qaeftion 
is founded on a fuppofed fadl, which he appears to regard as of no moment \ axKl 
indeed it d«es not defcrve to be confidercd in any other lights 
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attentive to record the private wars of the nobles. But this ele^ 
gant writer ought, doubtlefs, to have remembered, .that, in the 
higher order of its nobility, the right of private war was as much 
inherent as the coinage of money, the holding of courts, or any 
other of their prerogatives ; and that thefe received not their laft 
and effedual blow till the age and reign of Henry VIIL 

In the appendix, I jlroddce 1 Very curious proof of the ex6r* 
cife of private war in England. It is a truce between two 
nobles, agreeing to flop hoftilities^ JppendiXf No. 4. The fpL- 
lowing pafTage of Glanvillej is alfo a ftriking teftimony of the 
exiftence of the right of private war* * Utrum vero ad guerram 
^fuam maintenendam poffint domini hujufmodi auxilia exigere 
* quaero.' lib. 9. r. 8. And the difpute between Richard, Ear! 
Marfhal, and Henry III. of which there is a lingular relation in 
Matthew Paris, is certainly to be accounted for on the principle 
of this prerogative. 

Nor is there wanting other evidence of its exiftence. It wai 
in a great meafure, from the exercife of the right of private wart 
that in England, in the age of Stephen, there were above eleven 
hundred forts and caftles. Lord LyttdtotCs Hifiory of Henry IL 
W. I. ^. 418. Iht fetidum jurabile et r€ddibile was like wife a 
confequence of it, by vwhich a fovereign or a noble put a vafTd 
Into any of his caflles, in order to defend it, and to guard his 
^ores and his prifonerB, and whom he boUnd by ah oath, to fe- 

Hore 
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-ftore it in a certain time^ or to his call or mandate. This form 
of fief and tenure was not only known in England, but frequent 
there ; and mention is made of it in the laws of Henry L The 
right of private war was, therefore, often exercifed in this coun* 
try} and, what defcrves obfei vat ion, without paying an atten- 
tion to this right, it is impoflible to explain thofe ordinances of 
Henry which allude to this feudal peculiarity. Spelman, not 
attending to it, could not reach their meaning, and pronounces 
of them, that they are obfcure and corrupted. Glojf. voc. Ca^ 
fiellatium. Their fenfe, notwithftanding^ when tried by this 
fiandard, is eafy and naturaU 

(8) The prerogatives of the higher nobility throughout Eu- 
rope, may be referred to the following heads ; the power of ma- 
king war of their private authority, the right of life and 
death in their territories, the levying of impofts, the raifing of 
troops, the coining of money, and the making of laws. It is to 
be wi(hed, that fome inquifuive and judicious antiquary would 
collect from the Englifh laws and records, all the circumftances 
to be found which have a relation to thefe topics. He could nor 
offer a more valuable prefent to the public. 

Thefe powers were exercifed by the higher nobles among 
the Anglo-Saxons. For, though palatinates^ which are gene- 
rally allowed to have poffeflfed them, were not familiar by name 
io thofc times ; yet, I cannot but agree with Mr Sclden, that the* 

fenfe' 
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fenfe and Aibftance of them were then fully known. • The An- 
glo-*Saxon earls, who had their earldoms to their -own ufe, had 
regal jurifdidion, and the king's writ of ordinary juftice did not 
run in their dominions* Such, for example, was Etheldred 
Earl ofMercland, under King Alfred, and his Ton King Edward. 
Seldeity Tit. Hon. par t^ 2. ch. ^^feSi. 8. Difjtrt. concerning the dn^ 
tiq. of the Engl. Confiitutiont fart 3. 

After the Norman invafion, many of the higher nobility were 
exprefsly known as Earh^Palatine. Chefhire was a palatinate^ 
and poflfeiTed by its earls, ad gladium^ ficut ipfe rex totam tene^ 
hat Angliam ad coronam fuam. The antient Earls of Pembroke 
were alfo palatines, being domini totius comitatus de Petn^ 

broch^ an(} holding totum regale infra praecinSium comitatus 
fui de Pembroch. This is the Janguage of records. The like 
regality was claimed in the barony of Haverford. The biftxops 
of Durham had, antiently, omnia jura regalia^ et omnes libertates 
regales infra libertatem fuam Dunelmenfem. The archbifliop of 
York had a regality in Hexham, which, antiently, was ftyled a 
county-palatine. 1 he biftioprick of Ely was a palatinate, or a 
royal franchife. The earldom of Lancafter was created palatine 
in the reign of Edward HI. Hugo de Belefme Earl ofShrew- 
ibury, under William II. had the title palatine. The fame thing 
is mentioned of John Earl of Warren and Surrey, u rider Ed- 
ward III. And Humfrey de Bohun, Earl of Hereford and Eflex, 
had a regality within the honour of Breknou. Spelman Glojffl 

de 
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de Omite Palatino^ Seldcn^ tit. Hon. part. 2. ch. s.feSi. %. Ma^ 
doxy Bar. Angl. p. 150. Cdrndetty Brit an. p. 661. 93 5« 

(9) Marculphus has preferved a form or writing by which the 
converfion of allodiality into tenure took place. The inquifitive 
reader may confult it in Baluz. Capit. Reg. Franc, torn. z. p. 
382. 383, with the notes of Meran. Bignon. p. 896. 898. 

The agreement of an allodial proprietor and the fovereign, or 
the feudal lord to whom he was difpofed to grant his property^* 
with the view of fubmitdng it to tenure, dire&ed the nature and 
peculiarity of the obligations to which he was to yield in his 
Bew (ituation. In confequence of the proteAion of a fuperiorf 

he was generally to give his military fervice, and all the aids or 
incidents of fiefs. At other times, however, he was only bound 
not to take arms againft the fuperior, but to remain at peace, 
without any connection with the enemies of his lord, and with- 
out the burden of the feodal incidents. He was fimply to be 
lK)und to homage, and a pailive fidelity. 

It is contended for, indeed, ftrenuoufly, atid at great lengthy 
by Monfr. Bouquet, that the greater and lefTer jurifdidions were 
inherent in allodiality. Le droit Public de France. Dr Smith, 
in his mod ingenious Inquiries concerning the Wealth of Na<- 
tioos, gives his luffrage for the fame opinion. And Dr Ro« 

L 1 bcrtfon^? 
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bertfon, notwithftanding what he has faid coacerniog fiefs, is, ia 
€0016 meafurc, difpofcd to it. Hiji. of Charles V. vol. i.p. 303. 

If fupreme jurifdidion, however, and eminent prerogatives 
were connected with allodialicy, it feems altogether inconcei- 
vable, why its poflfeflbrs fhould have converted it into fiefs. Per« 
haps thefe writers have confounded with allodiality the feudum 
Francuniy or honoratum^ which exprefied a condition of it after 
its converfion into feudality. ^ Ut omnia teneant,' fays an old 
monument cited in Du Gange, ^ ab Abbate et fuccefforibus in 
^francum feodum five allodium^ ut pro his homagium francum 
^ nobis Abbati et fucceflforibus noftrist amplius facere teneantun* 

* Haec omnia,* fays another charter cited by him, * habeo et 
^ teneo a te D. Raymundo Comite Melgorii ad feodum francum 

* et honoratumy pro quibus omnibus prefcriptis facio vobis homi« 

* nium et fidelitatem.' Du Cange^ voc. Feudum francum et ho-^ 
Horatum. ^ Les fiefs d^bonneury fays Salvaing^ ^ ibat ceux qui 

* * ont tellement conferve la nature de leur origine, quails ne 
^ doivent au feigneur que la houche et les mains^ fans aucune 
^ charge de quint, de rachat, ni d'autre profit quelconque/ cb. 3. 



9 

It is alfo well known, and might be illufirated by a variety of 
proofs, that allodial proprietors were fo little attended to, and 
adorned with diftindions^ that they could not, without the con* 
Tent of the king, biiild, for their protedlion, a houfe of ftrength 

or a caftle. BruJfeU ufage^general desfiefs^ vol. 1. p. 368, Yet 

this 
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this privilege was originally 6( fo little account, that it was en- 
joyed indifferently by every feudal lord« 

(10) Du Ginge, too. Gruarium, Pedagium^ Rotaticum, Feudunt 
Nummorum, Feudum Soldatae. BruiFel, Ufage--general des fiefs^ 
Kv. i.ch. I. fed. II* Afiifes de Jerufaleniy avec des note8». pair 
Thaumal&erei ^. iju a68^ 
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SECTION IV. 
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(i) * H ^UCES ex virtute fumunt. . • . Duces exemplo 

^ potius quam imperio, fi prompti, (i confpicui : 

* Si ante aciem agant, admiratione praefunt/ Tacit, de Mor. 
Germ. c. 7. ^ Ubi quis ex principibus in concilio fe dixit ducem 

* fore, ut qui fequi velint profiteantur ; confurgunt ii qui et caur 

* fam et hominem probant, fuumque auxilium pollicentur, atque 
f ab multitudine coUaudantur.^ Caejaty dc BelL Gall. lib. 6« 

C.2Z. 

(2) * Nihil autem neque publicae neque privatae rei, nifi ar- 
^ mati agunt. Sed aroia fumere non ante cuiquam moris, quam 

* civitas fuflFedurum probaverit. Turn in ipfo confilio vel prin- 
^ cipum aliquiS) vel pater, vel propinquus icuto traineaque juve- 

* nem ornant/ Tacit, de Mor. Germ. c. 1 3, 

* Thefe military youths,' fays Camden^ * were called in their 

* language Knechts^ as they are in ours/ Introd. to the Britannia^ 
p. 245. 

(3) 
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.. (j) * P«ri R€gi R«c liudoviqM i^^helm pccuwvt, indeque 
^ Renciburg cum eo abiit, ibique en/ejeim appetenA adultrc<^iuiat 
* teiitpora, acciniius eji^ Fit. ImJ. Pih an. jgi. Of King A- 
thelitaae there is this mentioQ ia Malmsbury^ * Nam et avus 
^ Alfredus profperuq> ei regnum imprecatus fuecat) videns et 
^ gratiofe complexuv fpeciei fpe^b^ piAenmvi et geftuum elt« 
^ gaotiumr ; Qj^m «tiam priemature tmlittm feceyat dmuUum 
^ cblMfjfdt ca^ctntOf gemmato baltbeoi ^ Saxamcft% cum, vagina 
^ aurcaJ Lib.. 2. ^ Henrico, nepoti (uo David Reac ScotDrumi v^- 
< riUa tradidit ama^ Hnu Ibmtiagdtm^ liA. 8u See Bu Qmf^ 
voc. Jrma. 



Other particulara* expreffive of tl^e antiquity of koigbthood, 
fnay be feen in the Diflfertations oa the hiftory of St. Louas. 
And) with regard to our Saxon anceflors in particular) Mr Se^' 
din has found frequent mention of knights ia the charters of 
that age* Titles of honour^ part z. oh. $• Mr Hume, there- 
f6r,e> reafohs hypothetically, when he admits not of chivalry in 
the Anglo-Saxon times. Jppendixf 1 r. 

The addition Sir to the names of knights, was in ufc btf- 
fore the age of Edward I. and is from Sire^ which in old 
French fignifies fetgnieur^ or lord* Though applicable to all 
knightS) It ferved properly to diftinguifli thofe of the order who 
were not barons. To knights-baronet, who are a modern infti- 
tutton, and no part of the antient chivalry, the addition Sir is 

granted 



%jo A VIEW OF SOCIETT 

granted by a claufe ia thdr pateau of creation. A/hmk on 
the Garter^ cb. i. 

The moft hoDourable method of receiving knighthood was 
from the fovereign. But every pofleflbr of a fief could beftow 
it ; and one knight could create another, ^ Eoram,' fays 5^A 
many * fuit militem facere quorum fuit feodum dare/ Dtffhrf^ 
de militey ap. Reliq. p. i8o. * Tout chevalier,' fays St. Palaye^ <a-> 
* voit le droit de faire chevaliera/ Mcmoires Jut P'anciewte fbc^ 
vakrici tarn, i . ^ 70. A king could tecei vc it fiom the hands- 
of a private gentleman*. 

Its value may be remarked in the foHowing pecuriarlcy. ^ Sci*^ 
^ tis/ faid a Lombard king to his courtiers, * non eflb apud nos 
' confuetudinem^ ul ngis ^Uup cum paPrt pnmdtat^ nifi prius a 
•regegentis ezterae arma Jufcepcriu^ Panh Diac. Fdr. i. ap^ 
Honor i dc Satnte Maries differ Ujur la cbevahrie^ p^ 182. ^ Libe* 
^ ros fuos^' faid Gaefar of the Gauls> * nifi quum adoleverint, ut 
^ munus militiae fuftinere poflSnt, palam ad' ia adire non patiun* 
^ tur ;. filiumque in puerili aetate in publico in confpe£iu patris: 
^ajftftircx turpe.ducunt^' De.BeU. GaU. M. 6. d j8; 

* Dans lea premiers temps/ fays St. Palhxey ^ la pHis illuftre 
^ naiffiince ne donnoit aux. nobles aucunra^ perJonncl\ a moina. 
^ qu*ilfr n'y euifent ajoute le titre ou let grade de^ chcHmltei^. 

^ Jufqi/ alora oa ne lea confidetoit. point comme* mcmbrts- dt 

^Petati, 
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* Pctat^ puifqu* lis n*en etoient point encore les foutlcns et les 

• dtfenfeurs : Les Ecuyers appartenoient a la maifon du maitre 
^ <}u' ils fervoient en cette quality ; ceux qui ne Tetoient pas en- 

• core, n* appartenoient qu^ a la mere de famille dont ils avoient 
^ re^u la naiflance et la, premiere education/ 2\m. i. f. 298. 

Tacitus^ having defcribed the ceremony of inveRing the Ger- 
man with arms, adds, ^ Haec apud illos toga, hie primus juventae 
^ honos, ante hoc domus pars videntur, mox reipuhlicae? De 
Mar. Germ, c^ 13^ 

This tendency and concurrence of circumftances is ftriklng ; 
and to thefe inftitutions we may trace the contempt with which 
the rights of minors^ both of high and low condition, were treat- 
ed, in the middle ages« To be in minority was to be nothing. 
Before his majority, or the iaveftiture of arms, the individual, did 
not feem a citizen or a fubjed. 

(4) * Virtutem proprium hominls bonumi Deos fortioribus 

• adefle.' Tacit. Hifi. lib. 4. c. 57. 

(5) ^ Eft 6t alia obfervatio auTpIciorunH qua gravium bellorum 

* eventus explorant. Ejus gentis, cum qua helium -eftf captivum 

* quoquo modo interceptumi cum eledo popularium fuorum^ 
** patrits quemque armis committunt. Vidoria hujus vd illius 
"^ pro praejudicio accipitun' Tacit, de Mffr. Germ.^. lOt 

An 
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An inftance of the duel is defcribed in Uvy^ lib. 2%. €.21. 
And the prevalence of this mode of trial is mentioned by Pater^ 
culusj lib. 2. c. 118. It was by fingle combat that the Celtic 
and Gothic nations decided the fucceflSon to ofiicesi when the 
candidates were numerous and of equal merit. This was lea^ 
ving it to the Deity to determine their pretenfions. It was ia 
this manner, that, among the Gauls, the place of the fovereign 
Druid was fupplied, in cafes of doubt. ^ His autem omnibua 
^ Druidibus praeeft unus, qui fummam inter eos habet au&orita* 
^ tem. Hoc mortuo, ii quis ex reliquis excellit dignitate, fuc-» 
^ cedit. At fi funt plures pares fuffragio Druidum adlegitur : 
^ Nonnunquam etiam de principatu armis eontendunt.^ Caejar^ 
dc Bell. Gall. lib. 6. c. 12. 

This form of deciding controverfies and difputes, continued 
to prevail after the conquefts <^ the barbaric nations ; is to be 
feen every where in their laws j and became an important ar- 
ticle in the jurifprudence of the middle times. The following 
ordinances illuQrate its ufe and purpofes. 

< Qui terram fuam occupatam ab altero dixerit, adhibitis ido^ 
•- neis teftibus, probat eam fuam fuiffe : Si occupator contradixe-^ 
^ rit, campo dijudiutur.^ LL. Saxonum^ tit. 15^ 

^Si quis Adalingum Occident DC. fol. componat. Qui libe- 
mm. occiderit^ CG fol. componat* £t de utroque fi negaveritf » 

CUfll- 
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' cum xii. juret, aut io campum exeats utrum ille voluerit^ ad 

* quern caufa pertinct^' LL. AngL ct Werinor. tit. !• 

^ Qui domum alterius noGtu inceaderit, damnum triplo farciaCt 
^ et in fredo folid. Ix. aut fi negat» cum uadecim juret» aut cam-- 
^ po decernat/ Hid. tit* 8. 

* Si aut calumniatori aut ille cui calumnia irrogata e(t, fe fo« 
. ^ lum ad facramenti myfterium perficiendum protulerit, et dixe-* 

^ rit : Ego folus jurare voloi tu fi audes nega facramentum me- 
^ um^ et armis mecum contende. Faciant etiam illud, fi hoc eis ita 

* placuerit ; juret unus, et alius neget^ et in campum exeant/ 
LL. Frifian. tit. 1 1 • /• 3. 

* Si mulier in morte mariti fui confiliata fuerit per fe, aut per 
' fuppofitam perfonam^ (it in poteftate mariti fui de ea facere 
^ quod voluerit : Similiter et de rebus iplius mulieris. Et fi ilia 
^ negaverit, liceat parentibua earn purgare aut per facramentums 
^ aut per pugnam^ id eft^ per campionem.^ LL. Longobard. lib. i. 
tit. 3. /• 6. 

Even from rude times^ it is obfervable, that thiis trial took 
place at the command of the magiftrate. And, it is probable» 
that it was in a good meafure at his difcretion, whether it took 
efFedt, If the truth was to be inveftigated by witneffes, fo that 
complete evidence appeared, and there was no room for doubt, 

M m the 
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the battk WAghv be avoided* It was, however, much to the t^Gtc 
of martial ttmea. The barbar iams^ •alfb^ believed firmly that pro* 
vidence adually interfered in their affairs. And this abfurdity 
ivra&tiicouragediby. thesGhnAiaa clergy, sirho, Hke the pridfts of 
all reliftionsv fouxiA aii» tntefcft ia deaei vine: the- vulgar* 



(6) The word mdering or mderni^^ was a ter(]i of diihonour 
amon^ the'Normansand^ Danes ; and, itts^tddbythe'hiftorians^ 
df ^WHliam '^fiis, that) on aa occafioa Whick required the* 
fpeedy aid^f Ms n^ls, inckiding^ in his fummons,. that thofe 
of themiiwhanegle^fiUsd tO'fepairto>h^ai>'&o«iM^be aceoanted; 

ntdering^ luaftaddard was^ « ioHnefdiately crouded. Du Cange^ 
voc. Nidering^. 



f 



To apl^ly^aafcrfon the-tcrm arga atnong the'*Long6bards>, 
was to fay, that he-was a- ^OTe^^w^ and a 'wortblt^t fellow ; and: 
this offence to hia honour couldno^be pardoned. If the acodfer. 
perfifted in the afier tion, the combat took place ; and, if he con-- 
feffed his crlme> he waa fubjeded to a fine. *LL. 'Lotigohardi 
tit. 5. /. I.. 

Of arga^ it ifr remarkable, that, in its original and proper Cig^ 
nification, it meant a perfon who permitted the infidelhies of his 
wife. * Proprie ^ir^^is dicitur,' fays -D» Gai^jf^, < cujus uxor moe-- 
' chatur, et iUe taoet.* G/affl vol. i.p. 519. Spelm. p. 40. A. 
'perfoa of this kind was- infamous in the extreme, and generally 

of 
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of the vileft cohdltion* The word cucurbtta had alfo this fenft; 
and hence the Bttnth coucourd^zxiA our cuckold. Each of thefe 
termS} accordingly, in its enlarged acceptation, came naturally e* 
nough to figoify a meatiy cowardly ^ and fiuptdfellonv. To havt 
SL caput cwur^bitini$myVfM to be a ilock-focad^ And, from the 
coafufioQ of the proper fenfe of cucwrlnta^ and itB enlarged one^ 
the infamy feems to have arifen which, to this hour, conftantly 
attends ei^en an invobmtary cuckold. It is thus, thatev«& woids 
operate upon maiinerg« 

The poittr of honour iti Sweden, in earfy times, is wdl illu^ 
ih^ied hf this foliowhif^ l«ws which' I give in the words of 
Stiembook^ wh€f(b book id not commonly to be nvst witb« 

* Si dicat vir viro probrofum i^tfettm: Nbn^ft Vir viri cofirpar, 
^ aut virili pe<ftore : Ego vero fum vir [inquit alter] qualis tu« Hi 
^ in trivio conveniunto. Si a)mpdret provocafia, nee ^provocatils ; 
^ taits efto dprovoeatus] feipior ut di^ue fttit, xit qpi hoc pro flc^ 
^ ttkiM n^ vitK^fa€i4LiiMiltali« efie queat, in«lbj[>ili» : St Tero com« 
< paret pfovoeatus, nee j^t<>can8, q^iam vehemendffinM trino 

* immani clamore es^iamet, et-frgmim in terra radaH etfit^r 
^ ille [provocans] eo«deterior, quod vefba Ibcutus eft', quae prae- 
^ dare non aufus fit« Si jam uterque com^arent, juftis inftrudi 

* orariii et oadat provocatm, dimidib miili£lae pretio [caedes] 
^^piatoF, Si vero provocams caditvimputoC temeritati*. Gipi- 

% M m a ^ talis 
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^ talis ei linguae fuae petulantla, jaceat in campo inexpiatus/ 
De 'Jure Sueonum et Gothorum 'uetujio^ lib. i. ^. 6. 

Among the antient Germans, in the age of Tacitus^ the point 
of honour was carried fo high, that a gamefter having rifk- 
ed and loft his liberty and perfon on the laft throw, fubmitted to 
voluntary fervitude, allowing himfelf, though ftronger and 
younger than his antagonift, to be bound and fold by him. 
^ £a eft in re prava pervicacia ; ipfi fidem vocant.' Tacit, de 
Mor. Germ. c. 24. The other words of the paflage are : * Ale- 
^ am quod mirere, fobrii inter feria exercent, tanta lucraodi 

* perdendive temeritate, ut cum omnia defecerunt, extremo ac 

* noviffiino ja^u, de libertate et de corpore contendant, Vidus 

* voluntariam fervitutem adit : quamvis junior^ quamvis robuf*- 
\ tier, aUigare fe ac venire patitur.' 

It is not foreign to the purpOfes of this work, to remark, that 
the paflTton for play, followed the conquefts of the barbarians x 
that many ordinances were made to fupprefs it ; and that, to thi» 
hour, it is a point of honour to extinguish game-debts. There 
is fometh^g interefting in thia fubjed, and I cannot leave it 
without ftarting a conjedure. 

* 

The idea of borrowing under an obligation of repayment^ 
vas too cultivated for the German gamefter. When he had loft 

•very^ 
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every thing *, he therefore flaked his liberty and his perfon. 
Having left his woods, he improved upon this ufage ; and, in* 
ftead of endangering his perfon, gave a pledge as a fecurity that 
he would pay his lofs. • Wadia dahat^ Lindenbrog. Gloff. n;oc. 

m 

Wadium. The ufage was not loft. * En 1368,* fays a French 
hifiorian, ^ le Due de Bourgogne ayant perdu foixante francs a la 

* paume contre le Due de Bourbon, Mefiire Guillaume de Lyon 

* et MciEre Guy de la Trimouille, leur latjfa^faute d^argent^fa 
^ ceinture : Laquelle il donna encore depuis engage au Comte 

* d' £u pour quatre vingt francs par lui perdu au meme jeu.' • 
Le Laboureur^ ap. Saint Faix. torn, i . p. 343. 

The cuftom of pledges introduced by gaming, grew common 
in other tranfadions, and in debts of every kind. From move* 
ables, which were the firft pledges, a tranfition was foon made 
to land. Heuce the mortuum^vadium '\y the pawn of land, or 

the 



^ It does not appear what the German ufually played for. It might be, fome« 
dmes» the coins of the Romans. * Jam et pecaniam accipere docuimus.' TaciK 
de Mor. Germ, c. 1 5. Hts chains and ornamenu, uteniils and furs, were probably 
his common (lakes. 



+ « It is called a dead-gage t* fays Cworf; « becanfe, whatfoever profit it yieldeth, yet". 
< it red«emeth not itfelf by yielding fuch profit, except the whole (urn borrowed be^ 
•- likewifc paid at the day.' The xntcrpret^^ vo€. Mortgage^ 
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the mortgage ; and hence aHb tliir l^^al do(flfine of dijirejjhs *• 
Such a mixture is there of whim and accident in the greater as 

well as the minuter precautions of civil polity ! 

* 

(7) The forms of trial in the duel at common law, and In the 
duel for points of honouri were diftin^ This fubje£t will be 
treated in the fequel. 

(8) * Genus fpe6taculoruinuhum atqiie id omni caetii iddhi. 

* Niidi juvenesi quibiis id hidicruih eft, inter gladios featque in« 
^ feftas frameas faltu jaciiint. ^xercitatio arteni pAravit, ars dti- 
^ corem. Non in quaeftum tamen aut mercedem. Quamvis 

* andacis lafciviae pretiuid efV, V61u]^tas fpciQuntiUm.* Tacit, dc 
Mor. Germ. c. 24. 

There is a remarkable paflage in Procopins with regard to 
^ing Totilasj from which we may learn the dexterity which was 
exhibited in fuch military fports. 

•Ipfe 

« < Ndmium et Ham'tu} Caption a Sax. tiamati> al^ nyman capere. Voces prlfci 
*^ forty haec apud Scotos» ilia apud Anglos reteres ufitatior : Res, bona, animalia^ 
< quae per dsjiriiihnm capiuntur ligni&cantes : Hoc efi> ea qnae a poffeflbre aufe* 
^ ninttir» legitidi^que rettnentc^, inal£iatf trd /rjgi/i^rii Domtne» <ltfou(qtie idrfecmt 
<^vel praeaiterit, qoed non fine injuria recuraTettt.' Sfelm. St^f. Zf^ hxihti th' 
-^ther Cicffariesf tmd C$ke on LittMon, 
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^Ipfe eqiu> e:i^imio.ve£lu8, inter geminas acies armorum lu-» 
^dum fcite ludebat. Equum eaioi circumageos ac r^edens u«» 
^troque verfuni} orbes orbibus impediebat. Sic equitans^haftatn 
Via auras jacylabatur, eaqique* pixm treiqula rdaberetur, aripie- 
>i)at;mediam,^^pt^.atltera,JCQaQu in alteram faepe trajiciens, ac 
••de^iere mutans, pperj^m huic.artiffdiciter navatam oftendebat : 
^ refiiipiaabat feie, etflexa,^ulti{>Iici nunc hue nunc illuc ita in- 
^cliQfba^iUt appareret dUigen^er.ipfum a. pueci didipifle fale 
^ tare.* Ub. 4.;^. .3 1.. 

Thefe ideas make a figure even in tHe paradife of the Gothic: 
4)atioos* ^iT^i me,' (^j^S^figlcr \n tlke-Edda^ ^ How do the 
^ herpes-d^^^t themfe^fes when they aye notdrinkiag ?* * Every 
•' day,' rep|ie8^^4^rr * aq foon ;as they have .dreffed Uicimfelves, they 
^tflkeiheir:>gra)&; ^nd,. cinte^pg the lifts, fight till they qut one 

* .anothpr ia pieeea : This Js. itheir diyerfion. ■ B\it, no fooner does > 
^the hour of jrepaft. approach, than they remount their fteeds all 
^ fafe and found) and return to drink in the palace of Odin.^ The- 
'Edda^^or anticnt Icchndic or fynic mythology ^ ^. Northern An^ 
tiquitw^ vol.2, fi. 1084 See alfo Keyjlcr^ Antiq^ Select. Sep^- 
t£ntr. €i Celt. p. izj.. 

(9) In the books of the middle times, torneaments are called'^ 

hdt militares^ militaria exercitiayet imaginariae bellorumprolujl^ 
ones. A writer in Du Cange fays, * Torneamenta, dicunt quae- 
^ dam nundinae, velferiae, in quibus milites exedi^o convenire* 

•folentj. 
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* folent, et ad oftenfioncm virium fuarum et audaciae temere 

* congrcgari, vel congredi.* Glojf. voc. Tomeamentum. 

Thefe cxercifes were the great fchools ofdifcipliQe and war. 
Their high antiquity on the continent may be fcen in the differ* 
tations on the hiftory of St Louis. And* there is mention of 
them in England in the days of King Edgar, and at a more an- 
tient period. Seldetiy duello^ ch. 3. Mr Madox was therefore in 
a great miftake, when he afcribed the rife of the fpirit of tor- 
neying to the holy wars. Bar. AngL p. 281. 

The frequent accidents which neceflarily happened in the ex- 
ercife of thefe rcprefentations of war, through the impetuofity 
of valour, and the extravagance of heroifm; thefulminations of the 
church ; and, above all, the jealoufy of princes which was exci- 
ted by armed nobles and their retainers, gave them powerful 
checks. They continued, notwithftanding, to be long in fa(hion. 
In England, they were pradifed in the reign of Queen Eliza* 
beth ; and their total diiappearance was preceded, under the el- 
der James and his Ion Charles, by a gentle method of them, 
termed caroujals. 

Torneaments originally were celebrated by all warriours at their 
pleafure. In after times, the fovereign, as the head of chivalry 
and arms, claimed their diredion, and iffued out his licenfes and 
prohibitions. Richard I. by the following patent to Hubert, 

Arch- 
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Archblfliop of Canterbury, gave licenfe for'lifts or torneaments 
in five places within the kingdom. 



* Sciatis nos conceffifle, quod torneamenta fint in Anglia in 
quinque placets, inter Sarum et Wilton^ inter Warivick et Ke^ 
lingnjuorthy inter Stamford q\ IValtngford^ inter Brakeley et Mixe^ 
beKf inter Bfy et Itkehill^ ita quod pax terrae meae non infrin- 
getur. Et comes qui ibi torneare voluerit, dabit nobis 20 mar- 
cas, et baro 10 marcas, et miles, qui terram habuerit, 4 mar- 
cas, et qui non habuerit, 2 marcas. NuUus autem extraneus 
ibi attorneabit. Unde vobis mandamus, quod ad diem tornea- 
menti habeatis ibi 2 clericos et 2 milites veftros, ad capiendum 
facramentum de comite et barone, quod nobis dc praedidla pe* 
cunia ante torneamentum fatisfaciet, et quod nullum torneare 
permittant antequam fuper hoc fatisfecerit ; et inbreviari faci- 
ant quantum et a quibus receperint. £t 10 marcas pro carta 
ad opus noflrum capiatis, unde comes Sarum^ ^t comes de Claray 
et comes de Warrena plegii funt. Telle meipfo, apud villam 
epifcopi 22 die Augufti.' Ex lib. Rubra Scaccaru^ ap. Selden 
n the Duelloy ch. 3. 



Edward L and Edward lil. granted the liberty 0^ holding 
yearly a juft viris militaribus comitatus Lincoln. Richard Red- 
man, and his three companions in arms, had the licenfe of 
Richard IL ha/liludere cum Wdliehno Halberton cum tribus fociis 
iipud civitdt. Carltol. And a fimilar liberty was granted to John 

N n de 
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de Gray by Henry IV. Cottoni Pq/ihuma^ p. 63. Edward L 
Gommanded) by proclamation, that no torneaiuents or juftmgr 
or feeking of adventures, and no feats of arms ibould be cele- 
brated or undertaken without his permiffion. * Publice fecit 
^ proclamarii et firmiter inhiberi, ue quis, fub forisfadura terra- 

• rum et omnium tenementorum^ torneare, bordeare, juftas face- 
^ re, aventuras quaerere, feu alias ad arma ire praefuavat> fine U-. 

* centia Regis fpccialL' Cot. Fqft. p. 6j. There are alfo prohi«- 

bitrons of torncamcnts by Henry III. and other princes. They 
command all earls, barons, knights, and others^ under their faith^ ' 
homage, and a6Fe£tion, and under pain of lofing their lands and 
tenements, that they prefpcne not to torney, make jufts, feek ad- 
ventures, or go to feats of arms within the realm,^ without 
the King^s exprefe leave; See Jppmdix^No.Y^ 

(10) ^ Turn ad negotia^ nee minus faepe ad cMnnvidf proce?- 

^ dunt armatiJ^ Tacit. 4e Mar. Germ* c^ 2Z. 

» 

This ufage continued during the middle times. The pofte«* 
rity of the Germans went in armour to their parliaments and 
public councils, and to their private vifits and meetings. JuAice» 
fays Mczeray^ wa^ rendered among the Franks by people ia 
arms : The axe and the buckler were huug upon a pillar ia the 
midft of the malic or the court. See his hi/iory unJer Clotaire lU 
From this pradice among the Anglo«Saxons, the hundred court 
was, in ibme counties, called the Wapentake. - The hundreder, 

holdings 
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holding up his lancei it was touched hy thofe of aU the memberst 
and thus the aflembly was conftituted. LL. Edward. Qmfef. c. 33. 
Wapnu^ fays Whitelockc, is arms, and tac^ touch. Notes upon the 
King^s ivritfor members of Parliament ^ voL 2. p. 39. 

To this day, in the kingdoms of Europe, the wearing of a 
fword is a part of drefs. We go in arms to a feaft as well as to 
a battle, and retain, in orderly times, a cuftom which habitual 

danger, and the defeds of legiflation, made neceflary to barba- 
rians. The clergy, it feems, pertinacioufly oppofed the cuftom, 
and it was retained with obftinacy. What is more furprifing, 
they have ceafed to exclaim againft it, and yet it continues I 

(11) ^Scutum reliquiffc praecipuum flagitium. Nee aut fa- 

* cris adefle, aut concilium inire ignominiofo fas.' Tacit, de Mor. 
Germ. c. 6. 

Hence a high compofition was allowed to the Frank, who 
had been reproached injurioufly with the lofs of his fhield. * Si 
^ quis homo ingenuus alio impropcraverit, quod fcutum fuum 

* jadaffet, ct fuga lapfus fuifTet, ct non potuerit adprobare, DC. 

* den. qui faciunt foK xv. culpabilis judicetur.* PaSius kgis Sa^ 
licaej ap. Georgifch. p. 69. It was by raifmg him aloft on a 
(hield, and fupporting him on their flioulders, that the Germans 
proclaimed their fovereign, or lifted up a general to command their 
armies. Tacit. Hift. hb. 4. r. 15. It was by the fame ceremony 

N n 2 that 
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that the Kings of the Franks were acknowledged. This was 
their inauguration. The efcutcheon or fhield, fays Favine, is 
the effential note of a nobleman, a knight, and an efquire. 
Theatre of Honour^ book i • ch. 2. 

The ufages which had their rife from arms, make a curious 
figure in the Gothic nations. We know from Tacitus^ that the 
founding or clashing of arms, exprefled. approbation in the Ger- 
man afTemblies ; that a javelin wet with bloodi and a war horfe, 
were the rewards of German valour ; that fuits of armour were 
a flattering prefent to the more diftinguiflied chiefs in the Ger- 
man communities; that an interchange of arms conftituted the 
ceremonial of marriage among this people ; and, that their only 
public amufement was the leaping amidft the threatening points 
of fwords and lances. Dc Mon Germ. c. 1 1 . 15. 1 8, 24. 

Charlemagne ufed to Teal his treaties with the pommel of his 
fword : * With the point of it,* faid he, ' I will maintain them.' 
St. Foixi Eff. Hiji. 'uoL 2. p. 74. To taike his arms from a free 
man, was to deprive him of his rank, and to reduce him to the 
condition of a flave. LL. Alfr. c. i. And to put into the hands 
of a flave the arms of a free man, was to give him his liberty. 
When an individual gave his oath in a court, or would bind 
himfelf in the moft folemn manner to the performance of his 
contracts, he laid his hand on his fword. In the judicial com- 

bati the cufloros growing out of arms were numerous ; Thus, 

to. 
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to ftrike a perfon with a club, or to give him a blow on the face, * 
was to treat hiro like a villein; becaufe villeins were permitted to 
fight only with clubs, and were not allowed to cover their faces 
with armour. Vejprit des Loix^ Iw. 28. ch. 20. A free man 
could not part with his fword as a part of his ranfome. LL^ 
Longobard. lib. i. tit. 1 1. /• 33. And what (hows, in a particular 
manner, the feverity of the foreft-laws, the killing of a royal ftag 
iutcrred the lofs of the (hield, or the reduction of a free man to 
a flave. LL. Forejl. Cmut. c. 25. From the change of arms^ 
there refulted a change of ufages. Thus, when archery was in- 
troduced, to wound the finger which fends oflF the arrow, was 
puniflied more feverely than the maiming of the other fingers^ 
Lindenbr. Glojf. n^oc* Digitus. 

The old Germans rufhed to battle with a loud noife, applying 
their (hields to their mouths, that their voices might rife by re« 
percuiTion into a fuller and more fonorous fwelL * Sunt illis haec 

* quoque carmina, quorum jelatu quem barditum vocant, accen- 

* dunt animos, futuraeque pugnae fortunam ipfo cantu auguran- 

* tur ; terrent enim, trepidantve, prout fonuit acies. Nee tam 
' voces illae, quam virtutis concentus videntur. AfFedatur prae- 

* cipue afperitas foni, et fradum murmur, objedis ad os fcutis, 

* quo plenior et gravior vox repercuffu intumefcat.* Tacit, dc 
Mor. Germ. c. 3,.. 



fc 
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It merits obfcrvation^ that) from this ufage,' there grew the cry 
^armes of the middle ages. Thefe cries were fuppofed to incite 
to valourt and to make the foldier precipitate himfelf upon the 
enemy. MontjoU Saivt Denis^ was a famous cry of the Franks, 
Deus adjwuoj Deiu njuk^ were cries during the crufades. Every 
banneret) or every knight who had a banner» had a cry peculiar 
to himfelf and the troops under him. Barons had alfo their 
cries. There were thus general and particular cries. While fiefa 
and the feudal militia continued^ thefe cries prevailed in Eu- 
rope. They were loft on the iotrodudlion of an improved mi- 
> 

litary difcipline, and of (landing armies. Perhaps, it is to thefe 
cries, that we mud trace the origin of the mottos to enfigoa 
armorial. 

(12)* Scuta leSiiJJimis coloribiis diftinguunt.* Tacit • dc Mon 
Germ* c. 6. 

On the foundation of the /agum^ or the fhort veil of the Gaul 
and the German, which covered his arms, ihoulders, and breaft^ 
coats of arms arofe» * La cotte d'armes a efte le vetement le plus 
^ ordinaire des anciens Gaulois: il eftoit appelle par'eux Jagum^ 
* d'ou nous avons emprunt^ le mot dc/ayc^ ou de fayon.^ Dif- 
fer t. i.Jur r Hiftoire de St Louis^ f'^^7* * Tegumen (Hnnibus 
^fagum^ fays Tacitus^ c. 1 7. 

According to this inftru£tive hiftorian, the fagum was adorned 
with fpots and with bits of fur. * Eligunt feras, et detradla vela- 
' mina fpargunt maculis, pellibufque belluarum.' r. 17. And 

we 
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we know from Herodian^ that it was fometimes ornamented with 
filver. Lib. 4I 

Thefe things are very curious ; and it is impoflible not to fee 
in them the colours^ thc/ursj and the metals which are the ma- 
terials of the fcience of blazonry. 

When Tacitus mentions the (hield, he takes occafion to re- 
mark, that the German warriours had the knowledge of coats of 
maily and oi head^pieces. or helmets^ but feldom made ufe of them. 
His words are ^ Paucis loricae, vix uni alterive cafiis, aut galea/ 
c. 6. They were about to be more faihionable. 

(13) Valer. Maximusi lib. 5. c. 6. Florusy Rom. Rer. Hiftr 
lib. 3. c. 3. 

(14) Thefe captives were of the tribe of the Cattu a Germa- 
nic people ; for, it is furely this tribe that Dio means, when he 
fpeaks of the Cennu ^ Horum captae a Romanis uxores, inter- 

* rogatae ab Antonino, utrum vendi, an occidi mallenty mort (e 

* malle refponderunt : quumque eflent poftea venditae, omnea 
^ mortem (ibi confciverunt : NonnuUae una filios interfecerunt.^ 
Excerpt, e Dion. p. 876. A multitude of examples, to the fame 
purpofci might eafily be colle^ed, if it were neceflary^ 



But, 
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But, while we refled on thefe things, it muft not be fancied, 
that the German women were defacient in gentlenefs, A high 
independent fpirit is not inconfiftent with the fofteft paffions. 
There are a few beautiful and energetic words in Tacitus^ which 
may be employed on this occaiion, and finely exprefs the di- 
ftindive charadters of the fexes in antient Germany. * Lamenta 
* ac lacrymas cito : dolorem et triftitiam tarde ponunt. Feminis 
' lugere honeftum eft ; virii meminiffe.' De Mon Germ. c. 27. 



(15) Tacit, de Mor. Germ. c. 7. 

(16) Saint Foix, EITais Hiftoriq« fur Paris, torn. 5. p. 184* 

(17) * Regnator omnium Deus, cetera fubjedla atque parentia.* 
Tacit, de Mor. Germ. c. 39. This teftimoiiy of the purity of the 
German theology, is well illuftrated by the following paflage of 
the Icelandic £dda« 



« Ganglerus orfus eft tunc fuum fermonem. Quis eft fupre- 

* mus, feu primus deorum ? Har. refpondet: Qui noftra lingua 

* Pantopater dicitur. Tunc Gang. Ubi eft hic Deus ? Aut quid 

* poteft efficere ? Aut quid voluit ad gloriam fuam manifeftan- 

* dam ? Har. refp. 11 le vivit per omne at'uuth^ ac gubernat om^ 

* ne regnumjuum^ et magnas partes er parvas^ Edda^ ap. N^rth^ 
ern Antiq. vol. 2. p. 283. 



(18) 
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(18) *Aufpicta, fortefque ut qui maxime obfcrvant.' Tacit. 
de Motf Germ c. 9. See alfo, Du Cange^ voc. Auchnes et Sors. 
The followiQg form of divination was common to all the Ger- 
man tribes. * Virgam frugiterae arbori decifam, in furcutos am- 

• putant, eoCque notis quibufdam difcretos fuper candidam vef- 
' tern temere ac fprtuito fpargunt. Mox fi publice confulatur fa- 

• cerdos civitatis, fin privatim, ipfe pater familiae precatus deos, 

• coelumque fufpicicns, ter fingulos tollit, fublatos fecundum im- 

• preiTam ante notam interpretatur/ De Mor. Germ. c. 10. Of 
this folly, there is yet a remain in the Baguette Divinatoire of 
the miners in Germany } and it is to ht obferved, that the he- 
ralds of the Franks had confecrated tnvigs^ which they bore as 
the emblems of peace. Thus the heralds fent by Gundobald to 
Guntram appeared • cum virgis con/ecratis^ juxta ritum Fran- 

• corum, ut fcilicet non contingerentur ab uUo.* Gregory of 

» 

Tours y lib. J. c. $2. But, what is more remarkable, thele tivjgs 
came to figure in the inveftiture of lands. Hence the feoffment 
or lafine per fufiem et per baculum^ per virgam et per ramum. 
Hence the tenure par la verge^ which is formally treated by Lit- 
tleton. On what a fimple foundation does there rife inftitu* 
tions, important and interefting in bufinefs and fociety I 

(19) Hence the Gothic ordeals, the fire ordeal, and the water 
ordeal. Of the antiquity of thcfe trials I have fpoken in an- 
other work. Differ t. on the Antiq. of the Eng. Conjiitut. part 4. 
It is obfevaWe, that the trials of fire and water, though abfurd 

O in 
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in the greateft degree, were much encouraged by the Chriftianr 
clergy. What is more difgraceful to tbem, they invented modet 
of trial) founded in the fame fuperftition, and not lefs abfurd. 
Thefe were the judgment of the crofs, the corfned or confecrated 
morfel, the Eucharift, and tht fortes fanSlorum. By the firft, 
the criminal was to remain with his arms extended before a crofs 
for fix or feven hours, without motion. If he failed in fuftain- 
ing this trial, he loft his caufe, and was judged guilty. By the 
fecond, the accufed perfon fwallowed a bit of Bread or cheefe, o>- 
ver which the prieft had muttered a form of execration. If he 
was guilty, he was fufFocated by the morfel ; if innocent^ he e«- 

fcaped without injury. In the judgment of the Eucharift, the 
fymbols of the blood and body of Chrift were employed ; and 
they conviSed the guilty, by ading as a poifon, which inftided 
death or ficknefs. The fortes fanSiorum confifted in the open* 
ing, at a venture, the Bible, or any holy book, and in confidering 
as oracular the firft paflage that prefented itielf. See Du CangCp 
%}oc. Crux^ Corfned^ Eucharijlia^ Sors. This impiety, and the(e 
impodtions on the common underftanding of mankind, advan«» 
ced the temporal emolument of the priefthood ; an end, which is^ 
at all times more important to them than the interefts of religion: 
and virtue* 

(20) * Matrem Deum venerantur. Infigne fuperftitioni8,y&r- 
^ mas aprorim geftant. Id pro armis omniumque tutch^ Jecurum 

* deac 
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< deac cultortm etiam inter hoftes praeftat,' TaciU de Mor. Germ. 

* I know a fong»' faid Odirif ^ by which I foften and inchant 

* the arms of my enemies^ and render their weapons of none ef- 

* fedl. I know a fong which 1 need only to fing, when men 

* have loaded me with bonds ; for the moment I fing it, my 

* chains fall to pieces, and I walk forth at liberty. 1 know a 
^ fong ufeful to all mankind; for, as foon as hatred inflames the 

* fons of men, the moment I fing it, they are appealed* I know 
^ a fong of fuch virtue, that, were I caught in a dorm, I can hu(h 

* the winds, and render the air pcrfcdly calm.' The Magic of 
Odifiy ap. North. Jntiq. ^ol. 2. p. 21 7. Du Cange^ Liter ae Solur^ 
ioriae^ et voc. Incantare. 

By fecret or magical operations, it was not only fuppofed, that 
men could defend themfelves againft all dangers whatever, and 
render themfelves invulnerable; but that they could even change 
themfelves into wolves, and other animals. The word nvenvolff 
exprefled this metamorphofis, and the extravagancy is to be tra« 
ced to a diftant antiquity. * Neuri, ut accepimus, ftatis tempori*- 

* bus in lupos transfigurantur ; deinde, exado fpatio quod huic 

* forti attributum eft, in priftinam fadem revertuntur.' SolinuSf 
c. I $• T^^ l^te times this ridiculous fancy was continued down 
among the Irifh ; and Camden was puzzled to account for it. 
Britannia by Gib/on^ vol. 2. p. 1 350* 

O02 (21) 
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(21) Thefe things appear clearly and ftrongly from the laws 

* 

which were made againft them, after the introdudiion of Chri- 
ftianity, and from other authentic evidence, Capit. Kar. et Lud. 
lib. 7. LL. Longobard. lib. 2. tit. ^&. Du Cange^ ^oc. Fonsj 
Arbor^ ^^c. Pelloutier^ Hi/l. des Celtes^ vol 2. edit, par Man/, de 
Chiniau 



{22) Du Cange^ n)oc. Fadus^ Tada^ Caragiis^ Dufii^ Folhti 
Daemonesy Tempejiarii. Edda. Keyjlery Antiq. Septentr. et Celt. 
Here we have the fource of the wonders and extravagancies of 
the old romance, 

(23) * Deo imperante quem adcffe bellantibus credunt.' Tacit, 
de Mar. Germ. c. 7. This deity was called Teut or Tis. After 
the age of Tacitusy if I am not miftaken, he had ufually the 
name of Odin ; and, it is of Odin that Wormius thus expreffes 
himfelf, * Suam implorantibus opem in bello, inftar fenis mono- 

* culi equo infidentis, et albo clypeo tefti, quandoque fe confpi- 

* ^iendum praebuii.* Monument, Dan. r. 4. ' 

(24) Traces of the fpirit of gallantry and loye, it is to be re- 
marked, appear in a ftriking manner, even in the religion? fy- 
ftem of the Gothic nations. 

* Freya,'* fays the Edda^ * is the moft propitious of the god* 

* defies. The place which ihe inhabits in heaven is caHed " the 

« 

*^ union 
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•* union of the people." She goes on horfeback to every place 

* where battles are fought, and afferts her right to one half of 

* the flain ; the other half belongs to Odin, Her palace is large 
^ and magnificent ; thence (he fallies forth in a chariot dr^wn by 

* two cats. She lends a very favourable ear to thofe who fue for 

* her affiftance. It is from her that the ladies have received the 

* name whith we give them in our language. She is very much 

* delighted with the fongs of lovers ; and fuch as would be hap- 

* py in their amours, ought to worihip this goddefs/ p. 76. 

In another fabte of the Edd(h there are the following particu- 
lars. ^ Gefione is a virgin, and takes into her fervice all chafte 
^ maids after their death. Fylla, who is aifo a virgin, wears 

* her beautiful locks flowing over her flioulders. Her head is 
^ adorned with a golden riband. She is entrufted with the toil-^ 
^ lette and flippers of Frigga, and admitted into the mod impor- 

* tant fccrets of that goddefs Siona employs herfelf 

* in turning men's hearts and thoughts to love, and in making. 

* young men and maidens well with each other. Hence lovers 
^ bear her name. Lovna is fo good and gracious, and accords 

* fo heartily to the tender vows of men, that, by a peculiar power 

* which Odin and Frigga have given her, fhe can reconcile lo-^ 

* vers the moft at variance. Varra prefides over the oaths that 
« men make, and particularly over the promifes of lovers. She* 
^\a attentive to all concealed engagements of tbat4^ind, and pu- 

^ niihes- 



' 
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' nifhes thofe who keep not their plighted troth.* 3id, p. 96. 
97- 

k is alfo remarkable* that* in the Gothic Elydum* it was beau- 
tiful virgins named Valkyriae^ who poured out their liquor to the 

I 

heroes. Keyjler^ Antiq. Septr. et Celt. />. 1 52* 

(25) St Palaye^ fpeakiag of the candidates for chivalry, faySf 
^ Les premieres lemons qa'on leur donnoit regardoienc princi- 

* palement P amour de Dieu et des damesy c'eft a dire, la religion ct 

* la galanterie/ Mem. fur Pancienne cheval. tome i. p. y. The 
Chriftian knight was not lefs devout than the Pagan warriour. 
Anciently, during the celebration of mafs in every country of 
Europe, he drew his fword, and held it out naked, in teftimony 
of his readinefs to defend the faith of Chrift, Favine^ p. 54. 
Kexflery Antiq. fekSi. Celt. p. 164. 

It was the influence of fuch manners which induced ^ that a« 
^ greeable libertine Boccace very ferioufly to give thanks to God 

* Almighty and the Ladies for their ailiftance in defending him 
< againft his enemies f and which made Petrarch compare ^ his 

* miftrefs Laura to Jefus Chrift ;' circumftances which appeared 
fo abfurd to Mr Hume. See his EJfays^ p. 277. 

When the Count de Dunois was about to attack the Englifii 
ftrmy which befieged Moatargis, la Hirci a knight and a man of 

faihion 
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fafliion who ferved under him, having received abfolution, join- 
ed devoutly his hands, and thus prayed* • Dieu, je te prie que 

* tu fafies aujourd^ui pour la Hire autant que tu voudrois que 
^ la Hire fid pour toi, s'il €toit Dieu, et tu fuOTes la Hire/ St 
Foix^ Effl inji. tome i . p. 347* 

A pidure, not lefs ftraoge, and ftill more profane, is in the 
poetry of Deudes de Pradesy a canon who had the reputation of 
being wife and fpirituaL He thus laments the death of Brunet, 
a troubadour, or one of the provencal bards. * II chantoit fl 

* bien, que les roifignols fe taiflbient d^admiration pour Tentendre. 

* Aufli Dieu I'a t'il pris pour fon uiage* Je prie Dieu de le pla- 

* cer a ia droite.. Si la Vierge aime les gens courtois, quMie 
^ prenne celui-Ia.' Hijloire litter aire des Troubadours^ tonu i» 

Thefe ftrokes are expreffive, and illuftrate, more than the mod 
careful reafonings, the nature and fpirit of the devotion of the 
ages of chivalry* Amidfl the decencies and the proprieties 
which philofophy introduces in cultivated times^ we look back, 
with furprife, to this grofs familiarity with the fupreme Being, 
and to this blafphemous infolence* Yet, it is difficult, at the 
fame time, not to remember, that thefe things are equalled, if 
not exceeded, among us, by thofe gloomy and fanatical men> 
who, having got what they term the neiv lights conceit them* 
felves the (bciety of the eleii^ and the friends of God I 

SEC- 
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SECTION V. 




'HE charader or ftation which preceded knighthood^ 
was that of the ecuyer^ or arnrour-bcarer. The 
candidate for chivalry had formerly been a page^ a H>alet^ or a 
ddmoifeau. The laft term was applied to the Ions of men of 
fank. G. Andre dt la Roque^ Traite de la tiobleffc^ p. 7. Moeurs 
des Francois par le Gendre^ p. 63. DanieU ffifi* de la milici 
Fratifoi/ej tome !• p. 94. 95, St Palaye Mem. fur Vane. ChevaL 
par tie x* 

In thofe titnesy the terms page and valet were not expreffive 
of meannefs and low condition, as at prefent. Du Cange^ voc. 
Vakti et Domicellus. Sir John Forte/cue^ who wad chief juftice 
under Henry VI. has obferved, when fpeaking of England, 
* Sunt Valeiii diverfi in regione ilia qui plus quam fexcenta fcuta 
^ per annum expendere poflunt.* ^De Laud. Leg. Angliae, c. 20; 

(2) The age of knighthood, it is probable, varied with the 
hature and. weight of the arm* which were in ufe at different 
periods. In general, it has be'en fixed by antiquaries and hifto- 
rians at 2 1 years. This rule, however, could be infringed in 

fiivour 
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'favour of fignal merit or high birth. The noviciate of the knight 
commenced in his feventh year. In that tender age, he turned 
his attention to the art of war^ his miftrefs, and his catechifm. 
Daniel^ Milice Franfoifcy lib. 3. ch. 4. Rcliq. Spclman^ p. 1 74, 
St Palaye^ Mem. fur Vane. Cheval. partie !• 

(3) The power of the German priefts did not cfcape the pe- 
netration of Tacitus. ^ Neque animadvertere^ neque vihcirey 

• neque verberare quidem nifi facerdottbus permilTum/ De Man 
Germ. c. 7. The Chriftian priefts were no lefs felfifh and am- 
bitious* In every country of Europe, they attained immenfe 
wealth, and prodigious influence. They prefided in the inferi- 
or courts with the civil magiftrates ; they took their feats in the 
national afiemblies ; and, in the preambles of the barbaric laws, 
they are often mentioned next to the Kings themfelves. ^ Inci« 

• piunt,' fays the prologue to the Qipitularies of Charlemagnei 
^ capitula regum et epifcoporum^ maximeque nobilium omnium 

• Francorum.* Baluz. Capit. Reg. Franc fame x.p, 698. It is 
thus, alfo, in fome of the prefaces to the Anglo-Saxon laws. 
The powers they aflfumed were exorbitant, and often improper- 
ly exercifed. To ufe the ftrong language pf Bacon^ * thev were 

• lovers of lordfhips, and troublers of ttates/ Hift^ and potiK 
dijcourje on the lawj and government of England. 

{4) Selden, Tit. hon. part. 2. eh. 5. fed. ^4. 35. Aflimole, 
Inftitutious of the Garter, cb. 1. kiX. 9.. Du Cange, voc Milesr 

P p Daniel, 
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Daniel) Milice Fran^oife, lib. 3. ch, 4. La Roque, p. 354. 356. 
A defcriptioQ of the ceremonies ufed at the creation of knights 
of the bath, is inferted in the Appendix^ No. 6. They were 
, nearly the fame with thofe employed in the creation of the 
knight-bachelor, and illuftraCe the manners of old times. 

{5) yhtfeftum tyyocinih which is the name given in the old 
htftorians to the rejoicings on the inveftiture of knighthood) 
often laded many days ; and, in the cafes of perfons of diftinc- 
tion, was folemnized with torneaments and Hiows. The feafon 
of torneaments was alfo embraced as a fit occadon for conferring 
knighthood on thofe whofe birth and fortune did not entitle 
them to exhibit thefe fdemnities. And this, from the principle 
of giving encouragement to the military art. For the fame rea- 
fon, public entries into cities, coronations, and feilivals of every 
kind, were opportunities for the creation of knights, 

(6) Spelman, voc. Auxilium. Afhmole, ch. i. fed. 9. St. 

Palaye, tom. i. p. 19J. 248. Daniel, Milice Fran9oife, liv, 3. 
ch. 4« 

When the celebfated Joan d* Arc railed the (lege of Or- 
leans, the Englifli commander, the Earl of Suffolk, « was obli* 

* ged to yield himfelf prifoner to a French man called Renaud ; 

* but, before he fubmitted, he afked his adverfary whether he 

* was a gentleman ? On receiving a fatisfa^ory anfwer, he de- 

^ mandedy 
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* manded, Whether he was a knight ? Renaud replied, That he 

* had not yet attained that honour. Then I make you ottCy replied 

* Suffolk. Upon which he gave him the bloiv with his fword, 

* which dubbed him into that fraternity ; and he immediately 

* furrendered himfelf his prifoner.' Hume^ *uoL 2. p. 340. 

(7) The knights affected great magniBcence, and more parti- 
cularly after the holy wars* • Portabant autem diverfi generis 

* fpecies preciofas, aurum et argentum, pallia oloferica, purpu- 
^ raru) ficlades, oilrum et muhiformium vellium ornamenta ; 

^ praeterea arma varia, tela multipHcis generis, infinitas loricas^ 
^ culcitras de lerico acu variatas operofe» papiliones et tentoria 

* preciofilTima,' &c. Brampton^ ap. Baron. AngL p. 28 !• 

(8) The horfe and armour of a knight were called his conte^ 
nementum^ or countenance. Selden^ Tit. Hon. part 2. ch. 5. Je^. 

37- 

The refpedful behaviour, even to vanquifhed knights, and 
indeed the extreme honour in which knights in general were 
held, is exemplified very ftrongly in the condud of Edward III. 
to Kuflace de Ribaumont. This prince thought it neceiTary to 
leave England privately for the protedion of Calais, and carried 

with him the Prince of Wales, The day after his arrival at 
Calais, a battle enfued between his troops and the French forces 
commanded by Geoffrey de Charni, whO| notwithftanding the 

P p 2 truce 
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truce which h^d been concluded ^tween the contending powefsf 
had bribed the governor of Calais to furrender the place to him* 
To prevent this circumftance, was the; intention of Edward's 

vifit. 



This great prince, who fought as a private gentleman under 
Sir Waher Manny, encountered Euftace dc Ribaumont, a hardy 
and valorous knight^ who beat him twice to the ground. PuQi- 
ed to extremity, Edward had occafion for all his ftrength and 
addrefs. After an encounter, {harp and dangerous, he vanquiiOh-* 
ed his antagonift, who furrendering his fword, yielded himfelC 
his prifoner. The next day the Englifti enjoyed their vidtory^ 
and in the evening the French prilpners were invited to fup witlv 
the Prince of Wales and the Englifh nobility. After fupper, 
Edward himlelf entered the apartment, and converfed, in a ftraia 
of compliment and faniiliarity, with the prifoners. His beha«» 

viour to his antagonift Euftace de Ribaumont was more particu- 
larly attentive, and is thus defcribed by Froijfard. • Vint le Roi 

* a Meflire Euftache de Ribaumont : Vous etes le chevalier au 

* monde que veifle onques plus vaillamment aflaillir fes enemis, 

* ne fon corps defFendre, ni ne me trouvai onques en bataille ou 

* je veifle qui tant me donnaft affaire corps a corps, que vous 
^ avez hui fait ; fi vous en donne le prix fur tous les chevaliers 

* de ma court par droite fentence. Adonc print le roi fon cha- 

* pelet qu'il portoit fur fon chef (qui etoit bon et riche) et le meift 
^ Air le chef de Monfeigneur Luftachei et dit : Monfeigneur £u- 

^ fiache. 
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< fiache, je vous donne ce chapelet pour le mieux combattant de 
^ la journ^e de ceuz du dedans et da dehors, et vous prie que 
^ vous le portez cette ann^e pour Tamour de moi. Je fai que 
^ vous etes gai et amoureux, et que volontiers vous trouv^s entre 
^ daqies et damoifelleS) fi dltes par tout ou vous irez, que je le 
^ vous ai doQoe. Si vous quite votre prifon, et vous en pouvez 
^ partir demain> s'il vous plaift.' an. 1 348. 

(9) Fa vine, Theater of Honour, book, i . St Palaye Mem. 
fur I'anc. Cheval. partie 4. Selden, Tit, hon. part 2. ch. 5. fed:, 

37- 

(10) The chief ftrength of armies confifted, at this time, of 
cavalry. The (kill ul management of a horfe was, of confe- 

quence, one of the great accomplifhments of a knight or a warri* 
our. it is to be noticed, that this way of thinking charaderized 
fome of the German tribes, even in the age of Tacitus. The 
following energetic defcription of the Tenderi, is applicable, 
in a ftriking manner, to the purer ages of chivalry, « Tenderi 

* fupcr folitum bellorum decus, equeftris difciplinae arte praecel- 

• lunt. Nee major apud Cattos peditum laus, quam Tendleris 

• equitum. Sic inftituefe majores, pofteri imitantur. Hi liifus 

* infantiumy haec juvenum aemulatio^ fcrJeveraUt fenes.^ De 
Mor. Germ. c. 32, 
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(i i) Hence the diftindion of knights banneret and knights 
bachelors ; the latter expreffion denoting the limple knight; the 
former, the knight who had a ftandard and followers. The 
number of knights and efquires who ferved under the bannereti 
varied in proportion to his riches, and influence. It is alfo ob- 
fervable, that this dignity was not always feudal. It was fome- 
times perfonal. Seldetii Tit. hon. part 2. ch. 3. JeSi. 23. and cb. 
S'fiSi. 39. Du Cange^ Differ t. fur VHiftoirede S. Louis. Spelm. 
voc. Banerettus. Daniel^ Milice Frangoife^ li'u. 3, ch. 5. 

(12) Favine, Theater of Honour, book 10. St Palaye, Mem. 
fur Pane. Cheval. partie 6. ^ 

(13) An old ceremonial of chivalry has thefe words : * Le Roy 

* Artus d'Angleterre, et le Due de Lencaftre ordonnerent et fi- 

* rent la table ronde, et les behours, tournois, et jouftes, et moult 
^ d'autres chofes nobles, etjugemens d'armes, dont ils ordonnerent 

* pour juger, dames et damoifellesy Roys d'armes et heraux/ 
Differt. T^fur P Hiftoire de S. Louis^ p. 179. 

(14) The greater torneaments were thofe given by fovereigns 
and princes, to which knights were invited from every part of 
Europe ; for, over Chriftendomy the honour and privileges of 
knighthood were the fame. The lefTcr torneaments were thofe 
given by the barons. 



It 
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It deferves obfervation, that the exhibition of torneaments pro- 
duced an intercourfe between the nations of Europe, which could 
not but contribute to knowledge and civilization. When there 
were no exprefs prohibitions, knights followed the more impor- 
tant torneaments wherever they were celebrated, for the purpofe 

of (ludying the art of war ; and that they might find fignal and 
proper opportunities of diftinguifhing themfelves, and of culti- 
vating the friendfhip and acquaintance of illuftrious perfons of 
both fexes. It was even the fafhion for knights to avoid the re- 
(traint of marriage for fome years after their inftallation into the 
order, that they might confecrate them to the travelling into di- 
ftant countries, and the vifiting of foreign courts, ' a tin de s'y 
* rendre chevaliers parfaiisJ St Palaye^ torn. 2. />. 8. 

From th^fe circumftances, it is obvious, that the (^rong con- 
clufions of Dr Robertfon, concerning the little intercourfe be- 
tween nations, during the middle ages, are not to be rehed upon 
in all their force, but to be underftood with much referve, and 
many limitations. Ui/l. of Char l. V. vol. i.jp. 325. etjeq. 

{is) This prcfent was called faveur. St Palaye, torn. i. p^ 
95. Hence the pieces of lace or riband which are yet fome- 
times diftributed at marriages, arc termed the bride*s/^vwr/. 

(16) It would be tedious to enumerite and to defcribe the dif- 
ferent forms of exercife or combat which were praftifed in the 

torneaments; 
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« 

torneamcQts ; and it is not neccffaxy in this workt Hhtjoujle 
was the combat of one againft one ; les armes a outrance^ were 
the comhats of fix againft fix, and confided occafionally of more 
er fewer perfons* Le pas d^armesy was the defence of a pafs by 
one or more perfons againft every aflailant. The curious read- 
er may confuk the books which treat exprefsly of tornea«» 
ments. 



(17) Favine on tomeaments. St Falaye^ Mem» fur I'anc. 
Cheval. partie 2. 

(18) * EfBgiefque et fignaquaedam detrafialucis in praetiun^ 

* ferunt.' Tacit* de Man Germ. c. 7. The pofterity of the Ger- 
mans were equally fuperftitious under the light of the gofpeL 
^ Les Germains,' fays St Foix^ who had this paiTage of Tacitua 
in his eye, ^ portoient a la guerre des drapeaux, et des figures* 

* qui ^toient en depot pendant la paix dans les vois facr^es.^ 
He adds, ^ Nos Rois alloient prendre de mdme la chappe de 

* S. Martin fur fon tombeau, et roriflamme dan* Teglife de S* 

* Denis, et les reportoient lorfque la guerre ctoit finie** EJf. Hift^ 
fivr Paris^ torn. 2. p. iSj. 

(i9)TheEdda, Keyfler, Antiq. feled. Septentr. p. I49.— 163.. 
Felloutier, Hift. des Celtes^ liv, ^ elk i8r 
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(20) The difcerning reader will perceive, that I defcribe Chri- 
ftiaoity from the writings of the clergy ; becaufe, it is always 
from their reprefentations of it that it ads upon fociety and 
manners. I therefore fpeak politically! and not as an inquirer 

into theology. 

From the pretended friends of Chriftianity, and from its moft 
zealous partizans, too, I fear, it has received deep and cruel 
wounds. Its moft enlightened and genuine admirers have rea- 
fon to regret, that it has not beeir left to defend icfelf. Were it 
poffible to deftroy the comments, the explanations, the cate- 
chifms, and the fyftems of divines, a very confiderable blow 
would be given to infidelity. One can refpe£t the honed doubts 
of philofophy. But, is it poffible to with-hold indignation or 
fcorn, when ability ftoops to be uncharitable and difingenuous, 
when bigotry prefles her'foUy, and fpits her venom ? 

(21 ) It was Gregory VII. whofe magnificent mind firft form- 
ed the plan of the croifes. The fanaticifm, the heroic fpirit, and 
the wild enterprife of knighthood, fuggefted, doubtlefs, the idea 
of them. The adxi^ntages they were to give to the hc4y fee, and 
the church in general, were numerous and great. The Popes 
not only conferred remiffion, or pardon of their fins, on all thofe 
who yielded to this madnefs ; but, what was no lefs interefting, 
they undertook the proteftion of their families and affairs. The 
clergy, of confequence^ drew tmmenfe wealth, by afting as tu- 

Q^q tor* 
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tors and truftees for widows, pupils, and minors. The troops 
defigned tor thefe pious projci^s, could be employed by the 
church to proteft and enlarge its temporalities; and, rnider the 
pretence of recovering the holy fepulchre, prodigious fums were 
to be extrai^ed from women, the devout, the infirm> and the 
dyingr 

From the holy wars it followed, that new fraternities of knight- 
hood were invented. Hence the knights of the holy (epulchre^ 
the hofpitalfers, templars, and an infinite number of religious or- 
ders who fhed blood, and deformed fociety, for the glory of God* 
Many of thefe acquired great richesy and all oi them increafed 
the influence of the church^ 



Some writers have fancied, but very abfurdly, that the croifes 

* gave rife to chivalry. Without chivalry the croifes could not 

have been carried into execution. The Popes and the clergy 

would in vain have preached, that they were the road to falva*- 

tion and the gates to heaven.. 

From tte cultivated flate of manners in* the eaft, fome irn* 
provement was imported into Europe by the crufaders. But the 
crufades deferve not to be confidered as the firfl, or indeed as a 
very powerful caufe of refinement in Europe j though it is to 
be allowed, that they encouraged a refpe£): for order, &nd ideas 
of regular government ; and that they made ad^ditions to the 

fcience 
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fclence of heraldry and the fa(hioas of liveries^ and heightened 
the fplendour of equipage and dreis. 

When the medal, however, is reverfed, there appear many and 
great difad vantages. They drained the kingdoms of Europe of 
iheir inhabitants ; they took away their riches, and thereby dif- 
couraged tcade and the arts ; they removed kings and nobles be- 
yond the Teas, and introduced into ftates difquiets and diforder; 
they added to the power of the Roman fee, by aflfording favour- 
able opportunities for the operation of its policy, and for efta- 
blifhing the right c£ the Popes to interfere ia the temporal affairs 
of nations ; and, in fine; they promoted every pious imperti- 
nence, and advanced the moft abject fuperftition. 



It is alfo worthy of remark, that fome writers, who have no 
tindure of philbfophy, have treated chivalry and the holy wars 
as primary and diftindive caufes of the refinement of the Euro- 
pean ftates ; yet the latter, being really the confequences of the 
former, their influence ought to have been afcribed to them. 

The fame want of penetration is perceivable in thofe, who, 
while they urge as a primary fource of improvement, the revival 
of literature, hold out, diftindively, as another caufe of it, the 
civil code, or the laws of the Romans. They might, with equal 
propriety, record as particular and dlftindive fource*s of rcfiae- 
«nent, the writings of Cicero, of Livy, or of Tacitus. 

QjEl 2 During 
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During the prevalence of chivalry^ it is likewife to be ol^er- 
ved, that the ardour of redreffing wrongs feized many knights 
fo powerfully, that, attended by efquires, they wandered about 
in fearch of obje&s wh'ofe misfortunes and mifery required their 
afliAance and fuccour. And, as ladies engaged more particularly 
their attention, the reliefof unfortunate damfels was the atchieve- 
ment they moft courted. This was the rife of knights-etrants 
whofe adventures produced romance. Thefe were originally 
told as they happened. Bat the love of the marvellous came to 
int^fere ; fancy was indulged in her wildeft eiuiggerations, aind 
poetry gave her charms, to the mod moa£lrous fi&ions^ and to 

fcenes the moft unnatural and gigadtic^ 

(23) * Supplicem aut debilem vel arma abjicientem hoftem oc- 
^ cidere» etiam hodie apud Gothos fempiterno opprobrio dignum 
^ computatur.' Jo^ Magnus^ Htft. Suec. lib. 4. 

In the battle of Poidiers, fought by the heroic Edward Prince 
of Wales, the King of France^ was made prifoner ; and the be<* 
haviour to the captive monarch illuftrates, more than any parti« 
culars I can mention^ the noblenefs of the principles of chivalry* 
The Earl of Warwick conduded the French king, with many de- 
monftrations of rcfped, to the Prince's tent. 

^ Here,' fays a great hifiorian, ^ conHnences the real and the 
* truly admirable heroifm ot Edward : For victories are vulgar 

* thiogsi 
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* thingSf in compariTon of that moderation and humanity difco- ' 

m 

* vered. by a young prince of twcnty-feven years of age, not yet 
' cooled from the fury of battle, and el&ted by as extraordinary 

* and as unexped^ed fucceffr, as had ever crowned the arms of 
^ any general* He came forth to meet the' captive king with 

* all the figns of regard and fympathy ; adminiftered comfort to 

* him amidft his misfortunes ; paid him the tribute of praife due 
^ to his valour ; and afcribed his own vidory merely to the blind 
*^ chance of war, or to a fuperior providence, which controuls'all 

* the e£Forts of human force and prudence* The Sehaviour of 
^ John ihewed him not unworthy of this courteous treatment : 

* His prefent abjeft fortune never made him forget a moment 

* that he was a king : More fenfible to Edward's generofity than 
^ to his own calaniities, he confeflfed, that, notwithftanding his 

* defeat and captivity, his honour was ftill unimpaired ; and 

* that, if he yielded the vidory, it was at lead gained by a prince 

* of fuch confummate valour and humanity. 

« Edward ordered a magnificent repafl: to be prepared in his 

* tent for the prifonerh, and hft himfelf ferved the royal captive^g 

* table, as if he had been one of his retinue. He flood at the 

* King's back during the meal ; conflantly refufed to take a place 

* at table ; and declared, that, being a fubjed, he was too well 
^acquainted with the diflance between his own rank, and 

* that of his royal Majelly, to aflume fuch freedom. All his 
^ father's pretenfions to the crown of France were now bu- 

* ried 



3to A VIEW OF SOCIETY 

' * ried in oblivion : John, in captivity, received the honours of 

* a king, which were refufed him when feated on the throne: 

* His misfortunes, not his title, were refpe^ted : And the French 

* prifoners, conquered by his elevation of mind, more than by 

* their late difcooifiture, burft out into tears of joy and admira- 

* tion ; which were only -checked by the reflexion, that fuch ge- 

* nuine and unaltered heroifm in an enemy, muft certainly, in 

* the iflue, prove but the more dangerous to their native coun- 
'^ try.' ffume^ hiji. of England^ njoL 2. p. 214. See alfo J]^ 
mole^ p. 67J. 

Morfeh of ftory like thefeare precious, and diftinguifli thofe 
tiiftorians who can render inftrudive the details which commoa 
^vfiters are only attentive to make agreeable. 

* 

(24) The following was one of the oaths adminiftered by 
the conftable in the duel. ^ A. de £. ye fhall lay your hand 
•< ayen on the holy gofpels, and fwere that ye (hall have no moo 
^ wepnes or poynts, but tho that ben ailigned you by the con- 
'^ flable and marefchall, that is to wite, gleyve, long fwerd, (hort 

* fwa^d, and dagger: Mor noknyfe, fmall ne grete ; ne none 
^ engine, ne none othir^inftrument with poynt : Nor ftone of 

* yertue^ nor hearb of vertue ; nor charme, nor ^xperement, nor 
** none othir enchauntmcnt by you, nor for you, whereby ye 
^•truft the better to overcome Q de D. your adverfarie, that fhall 
**xome a;yens jou -within thefe lifts in his defence j nor that ye 
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* truft in none othir thyngc propirly, but in God and your body, 

* and your brave quarell J fo God you help, and all halowes, 

* aud the holy golpells.* Dugdale^ origin, juridic. p^ 82^ 

(25) The folemn taking away of the fwofd, the cutting off 
the Ipurs, the tearing trom the body the coat of arms, and the 
bruifing every piece of the kiiight*s armour, appear to have 
been ceremonies of the degradation. Selden^ Tit. hon. part 2. ch^ 
5, Scii. 38. J/hmolc^ p. 62(X 

Religion came alfo to concern itfelf in a matter fo important. 
Priefts pronounced over the culprit a pfalm, containing impre- 
cations againft traitors. Water was thrown upon him to wafh 
away the facred charadier conferred by his inftallation into the 
order. And, at length he was dragged on a hurdle to the 
church, where there were faid and performed over him the 
prayers and the ceremonies which are ufed for the dead. St Pa^ 
lajCf tome I. p. 320. 
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(i) r |"^HE ordinary form of homage and fealty varied in 

fome little particulars in diflFerent nationsy and in the 
fame nations, at different times ; and fidelity, while the fief was 
precarious, could only be promifed during the connexion of the 
lord and the vaflal. The oldeft example of thefe ceremoniea- 
which is prefcrvedt and perhaps the moft (implet is that of 

R r TaJ/ilw 
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Taffilon Duke of Bavaria, to King Pepin, in the year 757. It 
is thus defcribed. * Taffilo Dux Bajoariarum cum primoribua 

* gentis fuae venit, et more Francorum, in manus regis in vqffa^ 
^ ticum manibus fuis k&iti\^{\itvL' commendavit ; Jidetttdtemque^ 

* tarn ipfi regi Pipino, quam filiis ejus Carolo et Carlomanno, 

* jure jurando fupra corpus Sandli Dionyfii promifu.' Adelmus^ 
Anna I. Franc, ap. BruJJeU liv. u ch. i.feSi. 7. 

From the words more Francorum it is to be inferred, that thefe 
ufages were of a Aill higher antiquity ; and, indeed, there can 
be little doubt, that they prevailed from the earliefl; times. We 
find them, accordingly, in the Anglo-Saxon period of our hi- 
ftory. KtchoL Praefat. ad LL. Anglo-Saxon, p. 6. 7. It is 
true, notwithftanding, that fome eminent authors contend, that 
they were confequences of the perpetuity of the fief. But 
the homage of Taffilon, and the Anglo-Saxon fealty, were prior 
to the general eftabliftiment of this perpetuity. And there does 
not appear any folid reafon to think, that thefe ceremonies were 
a refult of it. 

When the exercife of the prerogative of private war among 
the nobles had fpread its difordfirs and calamity, it became 
common, both in France and England, to infert a refervation in 
the form of homage, which limited the fidelity of the vaflals of 
a lord or a chief, to the ads which were not derogatory to the 

faith they owed to the king. This was intended as an obftruc- 

tion 
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tion to the prevalence of private war, and difcovered an advance* 
ment in the ideas of civilization and government. Saint Louis 
eftablifhed it in France; and it appears in England, in what is 
called • The Statute of Homage,* in the feventeenth year of Ed- 
ward II. By this form or ordfeance, the vaflal, after expreffing 
the fidelity he is to bear to his lord for the lahds he holds, is 
made to add, Javing thejaith I owe unto our Lord the King. 

Out of thcfe ufages, in this ftate of their reftridion, there 
grew, as fiefs died away, the ligeance, or allegiance, which every 
fubjeft, whether a proprietor of land or not, was fuppofcd to owe 

« 

to his fovereign. Thus, the oath of ligeance or fealty was 
to produce the oath of allegiance. 

(2) 1 have endeavoured to inveftigate, in another work, the 
high antiquity of the feudal incidents. Dijfcrt. on the Antiq. of 
the Eng. Confiitut. part 2. It is a common millake, that the 
feudal fruits or incidents were not known in England till the 
Norman times. This opinion is to be afcribed to the want of 
curiofity in fome inquirers of great name, who have given a 
fandion to it without deliberation j and to the narrow prejudices 
of others, who affedt to confider the Norman invafion as the pro- 
per aera of our political conllitution, from the view of paying a 
compliment to the prerogative of our kings, by holding out 
Duke William as a conqueror, and by infulting the coniequcnce 

Rr2 of: 
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^f the people. It is in this manner that errors have been en- 
grafted upon errors. 

The Anglo-Saxon laws, however, oppofe the conceit of the 

« 

late rife of the feudal incidents, with a force that is not to be 

« 

refifted. They make an adual and exprefs .mention of them. 
And, for formal illuftrations of the feudal incidents ih the An-« 
glo-Saxon times, the reader may confult, The cafe of tenures 
upon the commijfton of defeiiive titles^ argued by the judges of Ire^ 
landy Mr Selden^ in many parts of his ivorksf and Mr Whitaker% 
in bis hiflory of Mancbefter. 

One of Canute's laws I cannot forbear to mention, becaufe it 
illuftrates very ftrongly, in this age, the exigence of tenures. It 
ordains that a vaflfal who deferts, in an expedition againft an e« 
nemy, (hall forfeit his land to his lord ; and that, if he (hould 
fall in battle, his heriot (hall be remitted, and his land go ta 
his heirs. LL. Canut. <r. 75. This defertion was, in all feu- 
dal countries, one of the caufes of the efcheat or forfeiture of 
the fief. Spelnu Gloff. voc. Feionia. We thus learn, that, in the 
age of Canute, there prevailed the feudal incidents of efcheat and 
heriot, and that lands were not only granted in tenure, but 
might go to heirs ; a circumftance which may lead us to conceive, 
that advances were then made towards the eilabli(hment of the 
perpetuity of the fief. This important law is mifinterpreted by 
WilkinS) and, probably, with defign. The learned reader will 

not 
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not require to be informed, that his yerfion of the Anglo-Saxon 
laws is often defedire and unfaithful. 



What is worthy of notice, while many writers of England look 
to Normandy and Duke William for the introdudion of the 
feudal laWf and its incidents, into their nation, an author of 
France, William Roville of Alenzon, in his preface to the grand 
Couftumier of Normandy, contends. That they were firft brought 
into that duchy from England by Edward the Confeflbr* 

The h€t is, that thefe fruits and this law extended themfelves 
over Europe, from no principle of adoption, but from the pecu- 
liarity of manners and fituation of the barbaric nations who 
made conquefts. There is no pofition in hiftory which is clear- 
er than this. And Du Cange, in particular, when we confider 
the amazing extent of his information, is very much to blame, 
while he fondly holds out the tenet, that the ufages and in- 
ftitutions of the European ftates proceeded chiefly from the man- 
ners and cuftoms of France. 

(3) Even in the days of Bradon, after the feudal aHociation had 
received its moft daggering blows, the dodrines of the recipro- 
cal duties of the lord and the vaflal, and their perpetual league, 
ure laid down ia ftrong languaget 

* Nihil 
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* Nihil facere poteft teneos propter obligationem homagii» 

* quod vertatur domino ad exhaeredationem vel aliaoi atrocem 

• injuriam ; nee dominus tenenti, e converfa Quod fi fecerint, 
^ difiblvitur et extinguitur homagium omnino, et homagii connec- 
^ tio et obiigatio, et erit inde juftum judicium cum venerit con- 
^ tra homagium et fidelitatis facramentum, quod in eo in quo de- 
^ linquunt puniantur, fc. in perfona domini, quod amittat domi* 
^ nium, et in perfona tenentis, quod amittat tenementum.' De 
kg. et Confuctud. Angl. /. 8 1 • 

(4) The ftate, I know, of the people of old, as defcribed. by 
Dr Brady, and Mr Hume, by Dr Robertfon, and a multitude of 
other authors, was uniformly moft abjed; and yet the power of 
the nobles is reprefentcd as moft exorbitant. They dwell on 
what they term the ariftocratical genius of the times, and feem 
to take a pleafure in painting the abjednefs of the people. 

It is remarkable, that thefe notions are contradictory and m^ 
confident. The nobles had immence influence ; but, in what 
did this influence confift ? Was it not in the numbers and the at* 
tachment of their vafTals ? Thefe were their power ; and, did 
they opprefs them ? The reverfe is the truth. They treated them 
with the utmoft lenity, and it was their intereft to do fo. The 
cordiality, accordingly, of the nobles and the vaflals, was maintain- 
ed during a long trad of time, of which the hiftory has been re- 
peatedly written, without the neceflary attention to its nature 

and. 
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and fpirit. The decay, indeed, of this cordiality, was to create 
confuiions and oppreffion; and, what confirms my remark, it 
was in this fituation, that the power of the nobles was to be 
humbled. 

The error I mention was firft throwti out by a writer of abi- 
lity, becaufe it fuited the theory he inculcates. It was adopted^ 
for the fame reafon, by a writer of ftill greater talents ; and no- 
thing more is neceffary to give currency to an abfurdity. For, 
the authors who do not think for themfelves, but who gain a 
fa(hionable and temporary reputation, by giving drefs and trap- 
pings to other men's notions, will repeat it till it is believed. 

m 

(5) Mr Hume has the following very fingular paflage. *None 
^ of the feudal governments in Europe had fuch inftitutions as 

* the county-'courts^ which the great authority of the conqueror 
^ ftill retained from the Saxon cuftoms. All the freeholders of 

* the county, even the greateft barons, were obliged to attend the 
^ iheriffs in thefe courts, and to aifift him in the adminiftration 

* of juftice.* Append, n. 

In every feudal kingdom, nolwithftanding this ftrong affir- 
mation, the comes was known, and the comitatus. The comita^ 

« 

/JM, or county, was the territory or eftate of the comes ; and the 
<ourt he held, and in which he prefided, was the county-court, 

to 
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to which the freeholders and feudators were called, and aded as 
afTeflbrs or judges. Du CangCy and Spelmon^ voc. Comites. 

There might, indeed, be a comes who enjoyed not the pro« 
perty of the county, but only a part of it ; and, in this cafe, he 
^as conftituted to exercife jurifdidion in it. The (berifF origi* 
faally was a very fubordinate officer. He was fometimes no more 
than the depute of the comes. Hence vicecomes was the term 
by which he was known. Sometimes he was only yefted with 
the care of the king^s intereft in particular counties. And, ia 
reality, he began only to figure when the jurifdidion of the no« 
bles, in the decline of fiefs, had died away to a {hadow% 

It is faid by Mr Hume, That the great authority of the con- 
queror retained the county-courts from the Saxon cuftoms. He 
thus infers, that thefe courts were favourable to the royal autho- 
rity. The fad, however, is exadly the reverfe. The greater 
jurifdidion there is in the nobles and the people, the more li- 
mited is the prerogative of princes. The county*courts were 
eminent and formidable fupports of the liberty of the fubjed. 
And, inflead of giving them encouragement, it was the intereft 
of the conqueror to employ his great authority in their fuppref^ 
fion. 



Mr Hume adds, in the fpirit of a writer who had made a dif* 
eovery, < Perhaps this infiitution of county-courts in England^ 

^hto' 



IN E U R O P E. « 321 

^ has had greater efFed on the government, than has yet been di- 
^ ftinftly pointed out by hiftorians, or traced by antiquaries.' 
Ibid. 

I have remarked thefe and other weak places in the works of 
this illuftrious man, that I might (how the danger of implicit 
confidence even in the greateft names. The undue weight of 
what are called great authorities^^ gives a ftab to the fpirit of in* 
quiry in all fciences» 

(6) The diftinguifhing freedom of the Germanic tribes was 
carried with them into their conquefts. Tacitus {aid of them> 
while they were in their woods, * De minoribus rebus principes 

• confultant, de majoribus mimes ^ De Mor. "Oertn. c.ii. This 
peculiarity of government, and this importance of the people, 
appear not only in the hifiory of thefe nations, but in their 
laws. The prologue to the laws of the Franks has thefe words. 

• Hoc decretum eft apud regem, et principes ejus, et apud cunc- 

• tum populum Chriftianum, qui infra fegnum Merwuiigorum 

• confiftunt.' Lindenbr. p. 399* The lex Alamannorum begins 
thus. * Incipit lex Alamannorum, quae temporibus Chlotarii re<» 
' gis una cum principibus fuis, id funt, xxxiii. epifcopis, et 
' xxxiiii. ducibus, et Ixxii. comitibus, vel cetdro popido conftituta 

• eft.* Lindenbr. p. 363. In the fame fenfe, we read of the in* 
fnita multitudo fdelium who appeared in the Anglo-Saxon par* 
liaments. Spelman^s councils. Originally, as in Germany, in 

S f all 
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all the European ftates, every perfon .who wore a fword had a 
ti4ile to go to the national aflembly. The fovereign could eoad; 
no new laws^ and could repeal no old onesi without the confeot 
of the people^ 

Buti in antient Germany, a reprefentation of the people was 
even praftifed on particular occafions ; and we are told by Tc^^ 
citus^ that, when Civilis declared war againft the Romans, * con^ 
* vocavit primores gentis, et prviHptiffimos vulgi.^ Tacit. HifL Ub. 
4. See farther A Dijfertation c<mc€ming the Antiquity of tbt 
Efigli/h Confiitution^ part 5. After the eredion of the £uro-» 
pean ftates, the inconveniencies ariliog from, great multitudes* 
of armed men in councils of bufinefs, difcovered fully the.ad.vat^ 
tages of reprefentation. And deputies made their appearance 10 
thefe to confult and defend the privileges and rights of the peo- 
ple. The exadi aeia of this eflablifhment is not known in any 
eountry of Europe. Its antiquity, however^ is beyond all doubt. 
And the commons made a figure in the aflemblies of France, 
termed, les champs de mars, et les champs de mai, in the cortes 
of Spain, and m the wittenagemots of England. 

It is probable, that in France, the people were reprefented before 
the age of Charkmagne. That they were important in the reiga 
of this politic and powerful prince, there are proofs, pofittve and 
certain. The inftrudive work of Archbifhop Hincmar, de ordine 
Palatiif places this matter in a firong light ; and Abb6 Mably^ 

who 
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who copies and comments upon it, acknowledges the fupreme 
power of the aflemblies of thofe days, feleds examples of ic^ and 
of the interference and confideration of the people. In fact^ no- 
thing of any moment or value, in peace or in war, or in any fub- 
jed whatever, could be done without their approbation. ^ Lex 
^ CMfenfu populi fit, et conftitutione regis.' Qipit. Kar. Calv. an. 
864. ap. Baluz. torn. 2. p. 1 77. This conclufion is fupported by 
exprefs, numerous, and concurring teftimonies of antient laws, 
klftories, and ordinances. iSee Hotmian^ Franco^alUa^ ch. i a 
II. Mdblj Ohjirvat.far PIBft. de France^ lib. 2. ch. 2. Rymer 
on the antiquity of parliaments^ &c. *• Thefe aflemblies were 
^ery diflFerent from the Etats Generaux of after times, when the 
rights of the people were iofulted, and the legiflative power came 
to refide in the fovereign. Yet, it is not uncommon to confound 
them ; and, on the foundation of this error, improper conclufions 

have been inferred againft t)ie commons of England. 

« 

At what period the deputies of the people appeared in the 

S f 2 Gortes 



* Mr Htttn^) hofwithibnding a rariety of authorities which oppofe his af- 
fertionS) could exprefs hitnfelf to the following purpofe. ' The great fimilaritf 
< among all the feudal gOTcmments of Europe^ is well known to every man 

* that has any acquaintance with antient hiftory \ and the antiquarians of all 

* foreign countries, where the queftion was never embarrafled by party* difr 

* puteS) have allowed^ that the ccmtnons were very late in being admitted to a 
^ Ihare in the legiflative power.' A f fend, lu 
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cortes of Spain, is uncertain. But the liberty of the Wifigoths, 
who founded that kingdom, was ferocious ; their love of inde- 
pendence was foftered bjr the ills of the Moorifh domination ; 
and their fovereigns, during a long tra£t of time, were kept in a 
farprifing degree of fubjedion. Like all tbe other barbaric 
tribes who made eftablifliments, the individuals among the 
Goths who wore fwords, aiTembled originally in the councils of 
the nation ; and when the difadvantages of crowded and tumul- 
tuous affemblies were uniformly felt, it is natural to conclude^ 
that the deputies of the people were called to reprefent them. 

From defign, however, in the Spanifh government, from the 
ravages of the Moors, or from the waftc and havock of tirne^ 
no dired proofs of this reprefentation, it is faid, are to be found 
of an earlier date than the year 1133. Of the appearance of 
the deputies of the people, at this time, the evidence is produced 
by Dr Geddes \ and this writer has alfo publifhed the writs of 
fummons, which, in the year 1390, required the city of 
Abula to fend its reprefentatives to the parliament of Spain» 
Mifcellaneous Trails^ vol. i . There is likewife evidence of a 
Spanifh parliament in the year 1 1 79, in which the deputies of 
the people were affembled ; and of another in the i2io, in which 
they ailifted as a branch of the legiflature. Gm. Hifi. Spayn^ 
ap. Whiulock^ Notes upon tbe King^s Writ^ voL 2. p. 65. 

WhUc 
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While liberty and the deputies of the people made a figure, 
and while the prerogative of the fovereign was reftrained and 
directed by Rational councils and aflemblies in the other coun- 
tries of Europe, it feems the height of wildnefs to conclude, as 
many have done, that, in England, the inhabitants were in a 
date of flavery, and that the mandate of the Prince was the 
law. His condition, fo far from being defpotic, was every 
moment expoled to danger and infult. He might be depofed 
'for a flight offence. He was ele£ted to his office. And, his 
coronation*oath exprefled his fubje^ion to the community, and 
bound him to proted the rights ot his fubjeds. 

The Anglo-Saxon laws are proofs, that, inftead of governing: 
by his will or caprice, he was under the controul of a national 
affembly. In the preambles to them, we find, that the ivites or 
fapientes were a conftituent branch of the government. The ex* 
preffion feniores fapientes populi mei, is a part of the prologue 
to the ordinations of King Ina, an. 712. And thefe ^/)/^«/^x 
populi^ or deputies of the people, appear in the laws of other 
princes of the Anglo-Saxons. LL. Anglo-Saxm^ ap^ fVitkins. 

It is very remarkable, that the \ttm fapientes^ as may be feen 
in Du Cange, in his explanation of it, exprefied, in Italy, in 
antient times, thofe who governed the affairs of cities and 
communities. When men, therefore, of this fort are uniformly 
meationed as a part of the Anglo-Saxon wittenagemots, it is 

impoilibleii 
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impoffible, but to prqudice, not to fee, that tbey muft have a£ked 
as the reprcfentativcs of the people, and muft have pfocared this 
diftindkioQ from the opinion entertained of their wifdom or eit« 
perience. 

Bjr a curious teftimony, it is even obvious, that the word 

9 

fapientes muft have meant the commons. In the fupplicatioa 
del county de Devon/hire^ to Edward tlL there are thefe es« 
prel&ons, ^ que luy pleafe par Tavys des prelats, countees, ba- 
* rons, et auters /ages in ceft prefent parliament ordeiner,' &c. 
This fupplication is printed in the 4. Inft. p« 2%i. In the reiga 
of the third Edward, from the auters Jages expreffing the com« 
mons, it may furely be decifively inferred, i}[iaX fapientes had the 
fame meaning in older times. 

In fad, the expreilions which denote the Anglo-Saxon af-* 
femblies, allude to their nationality. * Gimmune conciliumt 
^ conventus omnium, concilium cleri et populi, omnium prin-- 
^ cipum et omnium (apientum conventus^* && are appellations 
which mark forcibly the interference and afliftance of the com-^ 



Vtons*. 



la 



* Mr Hame lias obferved, indeed, that < Kobe of the eipreflions of the andcat 
'* hiftorians, though feveral hundred pafTagcs might be produced, can» nrntlwui tbt 
'« utmoft vhUncey be tortured to a meaning which will admit the Contmotu to be coa- 
•* ftiiuent members of the great council.' Append. 1 1« It is painful tQ remark a 
^ant of caadoor fo glaring in fo great a man* 
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In the annah of Winchelcomb, an. 81 1. there is to be feen 
the term procuratores^ as expreflive of a branch of the wittena^ 
gemot. It alfo occurs in a charter of King Athelftane. And^ 
that the perfons denoted by it were the deputies of the people^ 
feems paft all doubt, when it is recoUeded, that, in the SpaniQi 
writers, this order of men is expreflfed by procuradores dc las 
cwtdades y villas. Nay, in Polydore Virgil, we meet the ex* 
preffion procuratores civium populique. p. 478. ap. Whitelocke^ 
vol. f . p. 378. 

To thefe notices I might add a multitude of authorities, re^ 
fpedable and politive. But I mean not now to enter fully into 
the difpute concerning the importance of the people. To g^ve 
completenefs to the fpirit of my prefent volume, it is fufficient 
for me to aflert the antiquity of the commons, in oppofition to 
an opinion of their late rife^ which a modern hiftorian, of great 
reputation, has inculcated, with that hardinefs which he difplay^ 
in all his writings, but with little of that power of thought and 
of reafoning which does honour to his philofophical works. 

Mr Hume, ftruck with the talents of Dr Brady, deceived by 
his ability, difpofed to pay adulation to government, or willing 
to profit by a fyftem, formed with art, and ready for adoption, 
has. executed hia hiftory upon the tenets of this writer. Yet, of 
Dr Brady it ought to be remembered, that he was the flave of a 
fa^ion, and that he meanly proflituted an excellent underftan- 

<Hng> 
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ding) and admirable quicknefs, to vindicate tyranny^ and to de* 
flroy the rights of his nation. With no lefs pertinacity 9 but 
with an air of greater candour, and with the marks of a more 
liberal mind, Mr Hume has employed himfelf to the fame pur- 
pofes ; and his hiftory, from its beginning to its conclufion, is 
chiefly to be regarded as a plaufible defence of prerogative. As 
an elegant and a fpirited compofition, it merits every commen- 
dation. But no friend to humanity, and to the freedom of this 
kingdom, will confider his conftitutional inquiries, with their ef- 
fed on his narrative, and compare them with the antient and 
venerable monuments of our ftory, without feeling a lively fur- 
prife, and a patriot indignation. 

(7) The general dodrines concerning wardfhips may be feen 
in Craig^ lib. 2. Du Cange^ Voc. Cujioi^ tVarda. La Coutume 
reformee de Normandiey par Bajnagc^ Art. dci Gardes. 

In that inftruftive colle£tion of records, The hiftory and an^ 
tiquities of the exchequer of the Kings of England^ by Mr Mado^f 
there are the following examples of the fale of wardfhips by 
the crown, in the times which pafied from Duke William to 
King John. 

Godfrey de Cratnavill gave xfcv 1. x a. for the cuflody of the 
land of Aketon,'which was Rait de HeldebouilPs, and of Ralf 'a 
heir during his nonage. Hugh de Flammavill profered x L 

for 
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for the cuftody of his fifter, with her land. Ralf de Gernemue 
gave a fine of Ix marks, that he might have the cuftody and do- 
nation of Philipp de Niwebote's daughter, with her inheritance. 
Earl David gave cc marks to have the cuftody of Stephen de 
Cameis, with his whole land, till his full age ; faving to the 
King the fervice of the faid land ; and Earl David was to make 
no deftruSiwn upon it. And Philip Fitz-Robert gave cc 1. and 
c bacons and c cheefes for the wardfhip of the land and heir of 
Ivo de Munby, till the heir came to be of full age. Vol i. f. 

3^3- 3^4- 

In remarking thefe fales, the value of money in its variations, 
is to be attended to. From Mr Madox^ it appears, that, ^ in 

* the reign of Henry III. Simon de Montfort gave ten thoufand 
^ marks to have the cuftody of the lands and heir of Gilbert de 

* Unfranville, until the heir's full age, with the heir's marriage, 

* and with advoufons of churches, knight-fees, and other 
^ pertinencies and efcheats ;' and my Lord Lyttlcttm has calcu- 
lated the amount of this payment, according to the prefent va- 
lue of money. * Ten thoufand marks,' he obferve§, • containing 

* then as much (ilver in weight as twenty thoufand pounds now ; 

* and the value of filver in thofe days, being unqueftionably 

* more than five times the prefent value, this fum was equiva- 
^ lent to a payment of above a hundred thoufand pounds made 

* to the exchequer at this time.' Hi/i. of Henry II. vol. 2. p. 
297. Madoxy voL i.p. 326. 

T t (8) Of 
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. (8) Of reliefs in England, it is fuflScient to give the follow- 
ing examples, as they will fully illuftrate the oppreffions which 
muft have refulted from the exadion of this feudal incident. 



In the 5th year of King Stephen, Walter Halt gave v marks 
of filver for relief of his father's. land. Alice, wife of Roger Bigots 
gave c and fourfcore and xviii 1. for her father's land or ma- 
nour of Belvoir. Humfrey de Bohun paid xxii K and x s for re- 
lief of his father's land. Waleran Fitz William anfwered 
xxxiii 1. vi s. and viii d. for relief of his land. In the reign oF 
King Henry IL William Fitz William paid xxv marks for relief 
of his land ; Theobald de Valeines xxx. 1. for relief of fix 
knight-fees ; and Robert de Dudaville x .marks for relief. la 
the reign of K. Richard I. Robert de Odavill's fon paid c marks 
for acceptance of his homage, and for relief and feifin of his 
land ; Waher de Niewenton paid xxviii s. and iiii d. for feifin of 
the fourth part of a knight's-fee, which was taken into the King's 
hands for default of paying relief. William de Novo Merca- 
to gave c marks, that the King nvould receive his reafonahle re^ 
lief^ to wit, c 1. In the reign of K. John, John de Venecia 
gave ccc marks for ieifin and relief, and did homage to the 
King, and was to make the King aa acceptable prejent every 
year. GeoflFrey Wake gave cc marks for his relief. Madox^ 
JSifi. of the excheq. voL i. p. 316. 317. 



Tbe: 
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The minute fteps in the hiftory of reliefs, and of the other 
feudal perquifites, are no part of this work. The reader who 
would inveftigate Englifh reliefs ftiU farther, may confult LL. 
GulieL LL. Hen. L Chart. Johan. ^c. and, tor their ftate in fo- 
reign countries, he may confider what is faid in BruJfeU ufage^- 
general desjiejs^ liv. 2. AJfiJfes de Jertsjalem^ and the Glojfaries. 

(9) Littleton on tenures, fe£l. 107, Du Cange, Difparagare* 
La Coutume reform^e de Normandie. 

(10) Celeftia, wife of Richard fon of Colbern, gave xl s. that 
flie might have her children in wardQiip with their land, and 
that Jhe might not be married^ except to her oivn good^liking. 
William Biflbop of Ely gave ccxx marks, that he might have 
the cuftody of Stephen de Beauchamp, and might marry him to 
whom he pleafed. William de St Marie-church gave d marks, 
to have the wardfliip of Robert, fon of Robert Fitzharding, with 
his whole inheritance, with the knightVfees, donations of 
churches, and marriages of nvomen thereto belonging ; and that he 
might marry him to one of his [William's] kinfwomen ; pro- 
vided, that Robert's land ftiould revert to him, when he came to 
full age. Bartholomew de Muleton gave c marks, to have the 
cuftody of the land and heir of Lambert de Ybetoft, and that 
he might marry Lambert's ivife to "whom he pleajedy but without 
difparagement. Geoffrey Crofs gave xl marks, for the ward- 
ship of the lands and heirs of Sampjbn De Mules^ who held of 

T t 2 the 



332 A VIEW OF SOCIETY 

the King in capitc^ by firrjcanty, with the inarnags of the heirs, 
John Earl of Lincoln^ conftable of Cheftefi fined mmm marks, 
to have the marriage of Richard dc Glare, for the behoof of 
Maud, elded daughter to the faid £arL Gilbert de Maifnil gave 
X marks of filver, that the King would give him leave to take a 
wife. Lucia, Countefs of Chefter, gave d marks of filver, that 
ihe might not be married within five years. Cecilie, wife of 
Hugh Pevere, gave xii 1. x s. that flie might marry to whom 
{he pleafed. Ralf Fit? William gave c marks fine, that he might 
marry Margery, late wife of Nicholas Corbet, who held of the 
King in chief, and that Margery might be married to him. And 
Alice Bertram gave xx marks, that flie might not be compelled 
to marry. Madox^ hift. oj the Exchequer^ vol. up. 322 — 326. 

463 — ^466. 

Thefe valuaUe notices are from records in the reigas of Hen- 
ry IL Rich. I. King Johii, Henry III. and Edward I. 

(u) Henry IL levied an aid of one mark per fu^ for the »ir- 
riage of his daughter Maud to the Duke of Saxony. "Of this 
aid, the proportion of the Earl of Clare for his own knight-fees, 
and for thofe of his lady the Countefs, of the old feofment, .was 
* fourfcore and fourteen pounds and odd ;* and for his fees of 
the new feofment, it was ciii 8. iiii d. The feofmcnts which 
had been made either to barons or knights, before the death of 
Henry I. were called vctus feffamentum. Fees of the new fecf- 

ment 
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mcnt were from the acceffion of Henry II. This appears from 
the Black Book of the Exchequer. 

Henrjr III. had an aid of xl s. of every knight's fee to make 
his eldeflfm a knight. When King Richard was taken and im- 
prifoned on his return from the holy wars, an aid was given for 
the ranfomc of his perfon. The barons and knights paid at the 
rate of xx. s per fee. Madox^ infi.qf the Excheq. vol. !• p. 572. 
590. 596. 

In all cafes of aidsi the inferior vaflals might be called to af- 
fift the crown vaflals. They were even to contribute to extia- 
guifh their debts. 

(ix) Du Cange« voc. AuxiHum. Bruflel* Uiage-general des 
Fieft en France. Couft. Norman. Madox, hift. of the Excheq. 
vol. 1. p. 614 — 618. 

(13) Spelman, voc. Felonia. Lib. Feud. Etabliflemens deS. 
Louis, liv. I. Craig, Jus (eudale, lib. 3* 



SEC- 
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SECTION 11. 



(i) TTT is to be conceived, that, originally, little ceremony 
J was employed in the dueL Book L Chap. 2. SeSi. 4. and 
the Notes. But, as ranks and manners improved, a thoufand 
peculiarities were to be invented and obferved. This inftitutioDt 
accordingly, is one of the moft intricate in modern jurifprudence. 
It would be improper to attempt to exhautl, in a note, a topic 
which would require a large volume. It is only my province to 
put together iome remarks. 

I begin with a diftindion which has efcaped many inquirersy 
who have thence wandered in contradidion and obfcurity. The 
duel was, in one view, a precaution of civil polity ; in another, aa 
inftitution of honour. Thefe diftindtive charaders it hore in its 
origin. Book L Chap. 2. SeSi. 4. And, in thefe diflFerent refpeds, 
it was governed by different forms* The common law, and the 
ordinary judges, direded it in the one condition ; the court of 
chmalry^ or the conftitutions which gave a foundation to this 
court, governed it in the other. In reading what many authors 
have amaiTed on the duel, it is difficult to know what refers to 

teh 
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the former ftate of the matter, and what ' to the latter. They 
cither knew not the cliftin<flion, or poflefled an imperfed notion 
of it. Even in the refearches of Montefquieu, concerning the 
judicial comhat, there is thence, perhaps, a faintnefs and em- 
barraflfment ; and, in the obfervations of Dr Robertfon, on the 
fame fubje£t, the confufion is evident and palpable. See Note 
22. to Charles V. 



It has been affirmed, indeed, that the court of chivahy was 
not known till the eleventh century, or till a period ilill later. 
And, it is probable, that this court, in all its formalities, and in 
its condition of greateft fplendour, exifted not in an early age. 
But there is evidence, that its duties were exercifed in very an- 
tient times. And, from an examination of the oldeft laws of 
the barbarians, it is to be inferred, that the bufinefs of it, except 
perhaps in a few infiances, was not determined by the common 
judges. We know, at leaft, with certainty, that, in England, in 
the Saxon aera, before a regular court of chivalry was eftabli£hed, 
points of honour and of war were under the diredion of the 
heretochsj while the duel, as a civil rule, was at the diredion of 
the common judges ; and that, in the Norman age, when the 
court of chivalry was formally in exigence, with cxtenfive powers, 
the conftable and the marjhal had luccecded to the jurifdidion of 
the heretochs. Spelman^ Glojf. p. 400. Sir Edivard Coke on 
the court of chivalry. 



The 
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I 

ft 

The determination of a doubt, for which no compleat evi«- 
dence could be produced, was the end of the duel as a civil pre- 
caution. The decifion of points of honour, and difputes of aroiSy 
or the fatisfadion of a proud and a wounded fpirit, was the end 
of the duel, as an Inftitution of chivalry. While the common 
judges of the land managed the duel in the former inf^ance, as 
an objed of common law ; it was governed in the latter by the 
judges in the court of chivalry, that is, by the conftable and the 
marfhal ; and the forms of procedure in theie cafes were efien* 
tially different. 

Of the court of chivalry, the jurifdidion regarded matters of 

war, precedeticy, and armorial diftindions, as well as points of 

honour ; and treafons, and deeds of arms committed without the 

realm, were objeds of its cognizance. In a wofd, where the 

common law was dtfedive, the powers of the conftable and the 
marfhal were competent. 4. InJiituU c. ly. 

Yet, from thefe officers, there lay an appeal to the fovereign, 
as the head of arms, and he might flop, by his power, their 
proceedings. It is thence that we find the Kings of England 
fuperfeding combats of chivalry. It was as the head of the civil 
ftate that they could fuperfede the combats of right, or at com- 
mon law. Inftances of their jurifdidion, in both cafes, are not 
unufual. An exertion of it, in the duel of chivalry, took place 
in the intended coiubat between the Lord Rea and Mr Kamfay. 

The 
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The Lord Rae» a Scots baron, impeached Ramfay and Meldrutn 
for movino; him beyond the Teas, to join in the treaibns of the 
Marquis of Hamilton. Ramfay dented the fa£t, and offered to 
clear himfelf by combat. A court of chivalry was conftitutedi by 
com million under the great feal ; and the parties were on the 
point of engagingi when Charles I. interpofing to prevent the 
duel, fent them prifoners to the Tower. Kenneth complete htfto^ 
ry of England^ vol. 3.^. 64. An interpofition in the duel at 
common law, was exercifed in an intended combat in a writ of 
right between the champions of Simon Low and Jo. Kine, pe« 

titioners, and of Thomas Paramore, defendant. The battle wm 
difcharged by Qjieen Elizabeth. Speltn. GlojJ.p. 103. 

In the duel by chivalry, champions were not ufual ; becaufe 
queftions of honour required the engagement of the parties. In 
the duels of right, the parties might have champions, becaufe 
the trial was merely an appeal to the Divinity, who was to de- 
cide the truth by affifting, miraculoufly, the caufe of the inno- 
cent perfon ; and this affiftance might be manifefted either to 
himfelf or to his reprefentatiVe. The fafliion, however, of mar- 
tial times, was an inducement to the parties themfelves to en- 
gage : And, in general, champions were only prdper for the 
old and infirm, for priefts, minors, and women. Du Cange^ 
voce Cdmpiones. 

U u Antiently, 
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Antient)7» in thp duel of right« there was a di&retionjury 
.power in the judges to determine \a what cafes it was neceflary ; 
and this was a proper reftraint on the violence with which the duel 
was CQurted, in preference to other modes of trial. Brujfel^ ^f^gc 
general dcs Ftefsy Ivo. 3. cb. 13. Exprefs laws were even made 
to defcribe the occafions in which alone it was to be expedient. 
Thq-e isy on. this head» the following regulation of Henry L 
\ Non fi^t beUum fine capitally ad pninu^ x fgl, jiifi de furto vcl 
t hujufmodi nequitia compellatio (it, vel de pace regis infraifta» 

■ 

* vel in illis in quibus eft capitale mortis^ vel diffamationis/ LLm 
HetL L c* 5 9« 

• * • 

In the reign of Henry IL it was the pradice to permit the dc- 
fendaat to u^e his choice between the afilfe or jury and the dueL 

* Habpbit eled^neoiif' fays Bra3m% ^ utrum ie ponere velit ySy^er 

* patriam^ utrum culp. (it de crimine ei impofito^ vel non : Vel 
^ defendendi fe per corpus fuum^ UL 3. c. 1 8« This marks the 
decline pf the dueU and accordingly, it gradually gave way to 
the jury. To this alternative of being, tried by one's country, 
which expreffes the form of the jury, or by the duel, which 
exprefTes the appeal to the Divinity, there is yet an alluiion in 
the queftion propofed to a culprit, and in his anfwer. Culprit. 
Honv nvilt thou be tried? His reply is, By God and my country. 
There is here a rule of law which has furvived its caufe or ne« 
ceflity. The alternative is fuggefted in the queftion, when no 
alternative exifts. And the anfwer includes both trials, when 

one 



IN EUROPE.* 339 

one onlj is in pra^^tce. Abfurditi€8 of this kind, for they fure- 
ly deferre this name, muft be frequent in the progreffion of ju- 
rifpnidence in all national. 

The duel of chivalry loft ite legality with the fall of the court 
of chivalry. It left behind it, however, the modern challenge or 
duel, which it is difhonourable to refufe, and illegal to accept. 
The juiy, which fwallowed up the duel at common law, could 
here afford no remedy. 

A punier, though a more ufeful relic of the honourable court 
of chivalry, which waa once fo high in repute, that it was in 
danger of incroaching on the jurifdidion of other courts, is yet 
familiar in the heralds who manage armories, defcents, and fu^ 
neralSf and who record admii&ons to the peerage. 

The decay of the mantaers of chivalry, was the diftant caufe 
of the fall of this court ; and its immediate one was, perhaps, the 
jealoufy of the great powers of its judges. There has been no 
regular high conftable of England fmce the 1 3th year of Hen- 
ry Vlll. And the marefchal dwindled down into a perfonal di- 
flini^ion, or name of dignity. 

In France, points of honour were originally under the cog- 
nizance of the maire of the palace ; and this officer, who was to 
acquire the greateft powers, appeared in times of a remote anti- 

U u 2 quity. 
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quity. Du Cangey n)OC. Major Dmius. After the age of Hugh 
Capet, this dignity was fupprefled \ and out of its ruins four 
courts arofc. One of thele was the court of chivalry, or the of- 
fices of the high conftable and mar(hal. The other courts were 
thofe of the high chancellor, the high treafurer, and the great 
mafter of France, or the judge of the King*s houfhdd. For, in 
the aera of his grandeur, the maire of the palace had engrofled 
to his jurifdidion whatever related to arms, juftice, and fiinance« 

(2) It has been contended, that a knight^s fed confifted regularly 
of a certain number of aci-es. Spelmath "uoc^ Feodum. Camden^ 
Jntrod. to the Britann. p. 246. But the value of acres muft hare 
varied according to their fertility and fituation ; and it feems die 
more probable notion, that a proportion of land, of a determined 
value, no matter for the quantity of the acres, was what in ge- 
neral conftituted a knight's fee* The confideration of the reve- 
nue that was necefTary for the maintenance of a knight, and for 
the furnifhing of his arms, would diredt the extent of the land* 
The will of the grantor, however, and the confent of the re- 
ceiver, might conftitute any portion of land whatever a knight's 
fee, or fubjed it to the fervice of a knight. 

This is put paft all doubt by the following i^emarkable paper 
in the Black Book of the Fxchequer, which certifies Henry IL 
of the ftate of the knight's fee of one of his vafials* 



Carta 



IN E U R O P £• 341 

Carta Wilklnu^ Jitii Robert i. 

Kariifimo Domino fuo H. regi Aoglorumt Willelmust filius 
Roberti) falutem. Sciatis^ quod de vobis teneo feodum, i. mt- 
litis pauperrtmum^ nee alium in eo feodavi, qui vix in fufficientia^ 
et ficut tenuit pater mens. Valete. Liber Niger Scaccarh vol. i. 
p. 247* Edit. i77i» 



In the records of England » there is mention alfo of the Jmall 
fees of the honour of Moreton ; and it is fuppofed that the feet 
which were granted previous to the death of Henry I. were in 
general more extenfive than thofe which were pofterior to it« 
Madox^ hift. of the Exch. vol. i. p. 649. In En glands as well 
as in France, there arc even frequent examples of whole manours 
which were held by the fervice of one knight, and accounted as 
a fingle knight's fee. Dugdale^s baronage^ vol. 2. p. 107. Notes 
fur les AJ/ifes de Jerufalem^ par Thaumajftere^ p. 252. 

But, there were not only poor fees granted out by the cfown. 
There were even grants in capite of the half of a knight's fee, 
and of other inferior portions of it. Of this the charters which 
follow are an inftrudive evidence^ 



Carta 
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Carta * Guidomt Extraneu 



Gwido extraneus tenet de Rege Alvia delegam per fervitium 
dimidii militis. 



• f 



Carta Robert^ fiHi Jlbrici. 

Domino fuo Kariffimo H. Regi Anglorum, Robertust films 
Albrici Gimerarii, falutem. Sciatis, Domioey quod ego teneo de 
Tobis feodum dimidii militis. Valete. 



• Carta Wilklmi Martel. 

Ego Willelmos Martel teneo in caplte de rege quartam par- 
tem feodi. I. militis in Canewic juxta Lincolniam de antique fe« 
famento^ unde debeo ei facere fervitiumt et nichii habeo de novo 
fefamento in comitatu Linodniae. U^* Nig, Sea^carii, vol* i. 
/. 147.217. 269. 

It was chiefly the polity or the natural beneficence of princes 
and nobles that varied the condition of fees. At times, the fee 
was fcarcely fufficient for the fervice required ; and, on other oc« 
cafionsi it was infinitely plentiful^ and beyond all proportion ta 

the 

* Guy Stranger 
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the military purpofe of the grant. Its Yaliie» on an average» is^ 
however, to be calculated from records and ads of parliament. 
From William the Norman till King John, it was in progreflion, 
a fivCf a ten, a fifteen, and a twenty pound land t* In King John's 
times, it grew to be a forty pound land ; and, before the aera 
of the a€t of parliament which took away and aboli(hed the. mi- 
litary part of the feudal fyftem, the knight^s fee was computed 
at L. 200 per anrnm. Thefe things are very curious, and might 
lead to political reafonings of importance. Spelman^ v$c. Miles^ 
A/hmole on the Order of the Garter. 

(3) Baronies and earldoms could be created or made to con- 
fill of any number of fees whatever. Thus, the barony of Wil- 
liam dc Albeney Brito confifted of thirty-three knight's fees, 
the barony of Earl Reginald, of two hundred and fifteen knight's 
fees, and a third part of a fee ; and William de Mefchines had 
a barony of eleven knight's fees. Madoxy Baronia JngUca^ p. 
91. Thus the earldom of Geofrey Fitzpeter Earl of Effex con- 
fifted of fixty knight's fees; and that of Aubry Earl of Oxford, 
of thirty knight's fees. Seldeth Tit. hon. part. 2. ch. $.feSi. 26. 
Inftances to the fame purpofe might be colle<Sed in the greateft 

profufion. 

From 

t Sir William Blackftonc fccms to think, that the knight's fee, in the reign 
of the Conqueror, was ftated at L. 20 fer annum^ which is certainly a mi* 
ilake. S^ a. ck. 5- 
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From fads fo particular^ it is, I conceiye, to be concludedy that 
Sir Edward Coke is miftaken, when he lays it dowiij that a ba- 
rony confided, in adtient timesi of thirteen knight's fees and a 
third part, and that an earldom confided of twenty knight's 
fees, I. Inftitut. p. 69. 70. According to this way of think- 

« 

ing, fome of the barons and earls whofe names are now recited^ 
mud have pofTeiTed many baronies, and many earldoms ; aa 
idea which is furely not only firange, but abfurd. The fuppo- 
fnion that nobility is inherent in a certain and determined num- 
ber of fees, which this opinion implies, is a notion, that does 
not correfpond with feudal principles. The nobility was giveQ» 
not by the mere poffeflion of the fees, but by their ereClion into 
an honour by the fovereign. Yet Sir Edward Coke had an au- 
thority for what he faid. It is the old treatife, termed the Mo^ 
dus tenendi parliamentum. This treatife, however, is not of fo 
high a date as the Saxon times, to which it pretends ; and the 
circumdance of its adumed antiquity, with the intrinfic proofs it 
bears of being a fabrication in the times of Edward III. detract very 
much from its weight. And, in the prefent cafe, it is in oppo- 
fition to indubitable monuments of hidory. 

I am fenfible, that Sir William Blackdone has faid exprefsljr, 

• That a certain number of knight-fees were requifite to make 

* up a barony.' Book. 2. ch. 5. He has not, however, entered 
into any detail concerning this pofition. I (hould, therefore^ i- 
magine, that he has relied implicitly on the authority of Sir 

Edward 
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Edward CSoke, which ought not, perhaps, to be efteemed too 
highly ia queftions which have a connei^ioa with the feudal ia- 

ftitutions *. 



Nor is it in England only that examples can be produced to 
refute this notion about the conftitution of baronies and earl- 
doms. In Normandy, five knight's fees might form a barony ; 
and of this the following tefti monies are an authentic proof, i. 

X X ^ Ricardus 

* That Lord Coke had negle£ied too much the feudal cuftoms, was a mat* 
ter of lamentation to Sir Henry Spelman. It is with a reference to them, that 
Sir Henry thus fpeaks. * I do marvel many times, that my Lord Coke, adorn* 

* ing our law with fo many flowers of antiquity and foreign learning, hath not, 

* (as I fuppofe), turned afide into this field, from whence fo many roots of our 

* law have, of old, been taken and tranfplanted. 1 wi(h fome worthy lawyer 

* would read them diligently, and (how the feveral heads from whence thofe of 

* ours are taken. They beyond the feas are not only diligent, but very curi* 
' ous in this kind ; but we are all for profit and lucrando pam^ taking what 
' we find at market, without inquiring whence it came/ Reliq. Spelman^ 

The negle^ which produced this complaint, and drew this wifh from this- 
learned knight, is ftill prevalent. The law in Great Britain is no where ftu« 
died ia its hiftory^ and as a fcicnce. The (Indent is folicitous only to (lore his 
memory with cafes and reports ; and courts of juftice pay more regard to aa* 
thorities than to rcafonings. From the moment that the Didionaiy of Deci* 
Cons was publi(hed in Scotland, the knowledge of the Scotti(h law has decK- 
aed. Yet the refpc£lable author of tliat compilation did not furcly imagine 
that he was about to do a prejudice to his nation. 
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^ Rtcardtts de HaKont tenet honorem Sr Salvatoris At 

^ rege per fervitium 4 miKtum ; Sed debebat quiiK|ue9 qaando 

• baronia erat integra.' 2. * Guillelmus de Hommet ccMiftabula« 

• rius Normanniae tenet de dotniao rege honorem de Hommetto 
^ per iervitium 5 milttum^ et habet in eadem baronia 22 feoda 

• BoiHtunx ad fervitium fuum proprium/ Rtgefirwn Philips 
Aug. HeroHvalliamm^ ap. Du Cat^e^ voc. Batmia. 

(4) The terms knight and chivater denoted both the knight 
of honour and the knight of tenure j and chivalry was ufed to 
exprefs both knighthood and knight^Jtmxice. Hence» it has pro* 
ceeded, that thefe perfons and thefe ftates have been confound-^ 
ed. Yet the m^rks of their difference are fb ftrong and pointed^ 
that one muft wonder that writers fhould miftake them. It is 
tK>t» however, mean and common compilers only who have been 
deceived. Sir Edward Coke, notwithstanding his diftinguifliing 
head, is of this number. When eftimating the Value of the 
knight's fee at L. 20 per annum^ he appeals to the ftatute de mi^ 
litibus, an. i. Ed. 11. and, by thefenfe of his illuftration, he con- 
ceives, that the knights alluded to there, were the fame with the 
poffeffors of knight's fees j and they, ho doubt, had knight*8 
fees ; but a knight's fee might be enjoyed not only by the te* 
nants in capite of the crown, but by the tenants of a vaflal, or 
by the tenants of a fub-vaffal. Now, to thefe the ftatute makes 
no allufion. It did not mean to annex knighthood to every 
land-holder in the kingdom who had a knight's feej but to en- 
courage 
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courage arms, by requiring the tenants in capite of the crown 
to take to them the dignity. He thus confounds knighthood and 
the knight^ s fee. Coke on Littleton^ ^•69. 

If I am not deceived, Sir William Blackftone has fallen into 

* 

the fame miftake, and has added to it. Speaking of the knights 
of honour^ or the equites aurati^ from the gilt fpurs they wore, 
he thus expreffes himfelf. • They are alfo called, in our law, 

• milites^ becaufe they formed a part, or, indeed, the nvhole of 

• the royal army^ in virtue of their feodal tenures ; one condition 

• of which was, that every one "who held a knight^s fee (which, 

• in Henry the Second's time, amounted to L. 20 per annum)^ 

• was obliged to be knighted, and attend the king in his wars^ 

• or fine for his non-compliance. The exertion of this prero- 

• gative, as an expedient to raife money, in the reign of 
^ Charles L gave great offence, though warranted by law and 
^ the recent example of Queen Elizabeth : But it was, at the 
^ Reftoralion, t(^ether with all other military branches of the 
^ feodal law, abolifhed ; and this kind of knighthood has, fince 
^ that time, fallen into great difrepute.' Book. i. ch. 12^ 

After what I have juft faid^ and what is laid down in the text^ 
I need hardly obferve, that this learned aud able writer has con^ 
£3unded the knight of honour and the knight of tenure. And^ 
that the requtfition to take knighthood, was not made to every 

X X 2^ pofieilbr 
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pofleffor of a knight's fee, but to the tenants of knight's fees 
held in capite of the crown, who had merely a fuflBcicncy to 
maintain the dignity, and were thence difpofed not to take it« 
See farther the notes to chapter IV. The idea that the whole 
force of the royal army confided of knights of honour^ or dubbed 
knights^ is fo extraordinary a circumftance, that it might have 
fhown, of itfelf, to this eminent writer, the fource of his error* 
Had every foldier in the feudal army received the inveftiture of 
arms ? Could he wear a feal, furpafs in filk and drefs, ufe enfigns- 
armorial, and enjoy all the other privileges of knighthood? 
But, while I hazard thefe remarks, my reader will obfervc, that, 
it is with thegreateft deference I diffent from Sir William Black«^ 
ilone, whofe abilities are the objed of a mod general and defer-* 
ved admiration. 

In this note, and, perhaps, in other places of this volume, t 
ufe the expreflion * tenant in capite of the crown,' which may 
feem a tautology to many. The phrafe, * a tenant in capite^^ 
may, indeed, exprefs fufficiently the royal vaiTaL It may^ how-< 
ever, exprefs a tenant in capite of a fubjed* And this diftindioa 

r 

was not unknown in the law of England* Madox^ Bar. JngL 
pi 1 66. Spelm. GloJJ. vod. CapuU 

(5) It is natural to think, that the number of tenants intapiti 
who gave no infeudations, could not be great. The followmg 
furious records of the age of Henry IL are proofs, however, that 

tenanti 
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tenants in capttCy who gave no infeudations, did adually exifl: ; 
and, perhapS) they (how, by implication, their uncommonaefs. 

Carta Albani de Jffairun. 

Domino fuo excellentiffimo H. Regi Anglorum, Albanus de 
Hairun. Veftrae excellentiae notifico, quod ego in Hertford* 
fcire feodum, i. militis de veteri fefamento de vobis principaliter 
teneo, et quod de novo fefamento nichil habeo, nee militem feo« 
fatum aliquem habeo* Valete. 

Cdrta Matbaei de Gerardi Villas 

Mathaeus de Gerardi Villa tetlet in eapite de Domino Rege 
feodum, i. militis de veteri fefamento, et nullum habet militem 
fefatum, nee habet aliquid de novo. Liber Niger Scaccarii^ f. 
246. 247. 

* 

In the fame inftnidive monument) there are other examples of 
grants m cap'ite of fingle fees j and, in general, it is to be infer- 
red, that, of fuch grants, there were fub-infeudations. /. 129. 



X3HAP* 
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CHAPTER IL 




IB. Feud. lib. i. tit. i. Craig, Jus feudale, lib. r. 
Spelman. voc Feodum. 



(2) An inftance of the fovereign feleding the fon the moft a* 
greeable to him, for enjoying the eftate, occurs in England fo 
late as the reign of Henry IL This prince gave feifine to Ralf 
de Mandevill of the barony of Merfwude^ becaufe he was a bet-- 
ter knight than his elder brother Robert de Mandevill. MadoXf 
Baron. AngL p. 97* 

It is remarkable, tbat* among the German nations, ilmilaf 
principles, even in the days of Tacitus^ had an influence on the 

rights of fucceffion. ^ Inter familiam^ et penates, et jura fucceffio^ 
^ num, equi traduntur, excipit filius, non ut cetera maximus na.« 
* tu, fed proutyirar bello et meliar.^ De Mor. Germ. c. 32* 

A Angular confequcnce of thefe ufages made its appearance 
in the law of England. On the devolution of a peerage to 

heir< 
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heirs female, the King might fele£t the fortunate daughter on 
whom to beftow it. This privilege, beautiful and interefting* 
was to grow out of martial cuftoms. 

(3) Beneficiumy and benefi^ia^ are frequently mentioned in the 
laws of the barbarians, and, from the defcription given of them, 
it is evident, that they were fubjeft to military fervice. A law 
of the Longobards has this paflage. ^ Per multas interpella- 

* tiones fa£tas ad nos didicimus, milites beneficiafua paffim diC- 

* trahere.' LL. Longob. lib. 3. ///. 9. /. 9. ap. Idndenbrog. An- 
tient charters allude to their fervice, by calling them * beneficia 

* militaria^ Du Cange^ voc. Bcneficium. See alfo a capitulary, 
an. 807. It is likewife to be obferved, that vajfallij a feudal 
term, denoted, in early times, the poffeffors of benefices. Of this 
there arc proofs in the years 757, and 807. Du Cangty voc^ 
Vajfalli. 

It is commonly thought, that the VfotAfeudum was not known 
till about the year 884, when there is certain evidence of its ufe* 
Now, this period was, in fome countries, pofterior to the perpe- 
tuity of the fief, and thus beneficium knd feudum were to exprefs 
the fame thing. In fad, in a conftitution of the Emperor Charles 
III. who died in the 888, bcneficium and fcudum are employed 
alternately in expreffing a hereditary grant. In the year 1162^ 
there is a charter by the Emperor Frederic !• taRaimond his ne- 
phew, giving him the perpetual grant of a county j and, in this 

charter,^ 



IN EUROPE. 353 

chaft^r, t];le^ words kc^^'wm and feudum'ixt alfo ufed alik&to 
qiicprefs tk^ .dpnaUoq. Mnfffel^ Ufagcgenftual des fifty p, 72. 78. 
Even in. the kK)kB of . 4ie fiefj^, tbffe jterjns are etDpibyed pco- 
qu&uoudy in the , faffli^ fenjfe. 

(4) Chantcreau le T'wrt coat^ndst tliat, und^r the Klng« of 
France of the firft and fecond race^ there were poly two kinds of 
laoded property) the domains of jthe Prince, and ailodialitj. 
This notion, which is the foundation of his fy^em, obliges htm 
to aflert, that benefices were allodium. Inferior writers have fol- 
lowed his fancy. For ^11 ingenious men di;^w after tbpm a 
train of book^-makers, who.arenoire,;(<;Jic^tails tP|4cfead tb^ 
opinions, than to underftand them. 

That benefices were not propriety or allodium^ has been juft now 
faid. But it may not be in^proper to produce «pj:eis prpofii |of 
their diftin^o)n« The follo^iog laws will ierye this pi^pc|ie. 

* Auditum habemus qualiter et comites et alii homines, qui 

^ nqfira bencjicia habere videntur* comparaot fibi proprietatcs de 

* ip(b nofiro beneffioy et faciunt ferviite zdi^fu proprietates {c€'^ 

* vieates nqflxos de eprum benefcia, et. curtes OQftrae remaneodt 
Vdefertae, et in aliquibus locis ipfi vicioaotes jnuUa (nala pati- 
' untur/ Q^. J^. et Lud. lib. 3. tit. r 9^ 

Yy '^ Audi- 
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* Audivimus, quod aliqui reddant beneficium noflrum ad a- 

* lios homines in proprtetatem^ et ia ipfo placito dato pretia 

* comparant ipfas res iterum fibi in alodem ; quod omnino cavea- 

* dum eft ; quia qui hoc faciuot, non bene cuftodiunt Jidem^ 

* quam nobis promijfam habent. Et nc forte in aliqua infidelitate 

* inveniantur, qui hoc faciunt, deinceps caveant fe omnino a 

* talibus, ne a propriis honoribus^ a poprio folo, a Dei gratia ct 

* noftra, extorres fiant.' Capit. Kar. et Lud. lib. i. tiu 20. ap^ 
iindenbrog. p.%^^. 

The reader may alfo confult and compare what is colleded ia 
Bu Cange^ under Alodis and Beneficium. 

(5) See Chapter x. and the Notes to it* 

(6) Spelman, Littleton, Coke, Houafd, Madox, DalrympTe, 
Blackftone, the Judges of Ireland in the cafe of Tenures upon 
the commiffion of defeftive titles, &c» 

In the elaborate treatife oh feuds and tenures by Sir Henry 
Spelman, his whoie argument to Ihow that hereditary fiefs were 
unknown to the Anglo^axons, or at leaft the great weight oF 
it, refts on the idea, that the feudal incidents were confequen- 
ces of the perpetuity of the fief. Yet it is obfervable, that this 
pofition is conftantly fuppofed, and never proved. He no where 
««ince8,, that wardfliip, marriage,, rcUcf, aid, andefcheat, were 

neceflary 
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neceflary and certain refults of the fief, in its condition of perpe- 
tuity ; and, in the courfe of this work, if I do not flatter myfelf, 
I have produced evidence, from which it is to be concluded, in 
the cleared manner, that the feudal incidents were the atten* 
dants of the fief in all the (leps of its progrefs. 

On a foundation of mere froth, this diftinguifhed antiquary 
has ereded a fuperftrudure that, is without folidity, and which 
the flighted effort may overthrow. Yet it is reforted to as an 
impregnable caftle ; and here, vainly fecure, many a con»batant 
has thrown down the gauntlet of defiance. If authors were not 
generally the unthinking copifts of each other, it might pro- 
voke laughter to confldei: the gravity with which an opinion is 
held out as irrefragable, that is in a high degree grofs with ab*- 
furdity, and feeble with weaknefs. 

(7) Capitul. Reg. Franc, an. 877. ap. Baluz. torn. 2. p. 269. 
Abb£ Mably, Obfervat. fur Thiftoire de France, liv, 2. 

(8) Du Cange, voc Militia, 

(9) Madox, Bar. Angl. p. 28. 277. 278. Houard, Anciennes 
loix des Fran9ois, conferv^es dans les coutumes Angloifes, recueil- 
lies par Littleton, difcours preliminaire. Craig, Jus feud. Som« 
ner, Treatife of Gavelkind. Spelm. Glofl". Humei Hift. of Eng- 
land, vol, I. Hale, Hiftt of the com, law. 

Yy2 (10) Sir 
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( to) Sir fid! Coke. The jud^ci of Ireland iff the c^e of tfe^ 
nures, Selden, in his titles of honour. Bacdn, Difcourfe ott the 
\kvts and government of England^ Sec. 

( I J ) The ufe oF entails*, which was not unknown in the An- 
glo-Saxon times, and the fucceilion which obtained in allodial 
efVatts, muft have contributed very niuch to the ertabliifliment 
of the perpetuity of the fief. LL. Mlfredi^ ap. Witkins. The 
general tendency of the fief to this ultimate ftep, and thtf nli- 
jnenfe power of ma^ny df the Anglo^axon noblbs, feem alfti to 
confirm the idea, that the exiftence of its perpetuity liii^ht, ia 
feme cafes, be known in' the Adglo-Safton times. But pfefuihp^ 

rive arguments, though of great weight, are not to be ehtirelSr 
relied upba in queftiona of chid fort; 

There is adual evidence, that Ethelred pofleflfed, as an here- 
ditary fief and earldom, ^e territority which had conilitated the 
kingdom of Mercland. He had' this grant from Ring Alfred, 
when he married his daughter Ethelfleda. Sclden^ Tit. hotu part 
2. ch. 5. It is teftified out of recoifds^i* thalE theearldon^ of lei- 
cefter was an inheritance in the days of iBthelbald ; and the re- 
gular luccefficn of its earls, for ^ long period, is to be pointed 
out* Camdm^ Britannia by Gih/oni vdL i. p 54a. It is^ known 
from old hiftorians of credit, that Deireland and Befmciir were 
Saxon earld0m% which were ntotenly fimdaf,^ bue inhefitaUe. 
23fA i&^»» part. 2. cL Sr 

The 
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thegrttlt of Cambertarid by Ring Edmund tb MaledW King 
of Scotland) vfn^s alfo feudal and inheritable ; and this appears 
fnom the Saxon chronicle, and fltDm the following verflon of the! 
terms tfttiploydd' in' it. * Eadmmidu^ Rex totam^ Curhberland 

* praedavlt et conti'ivir, it dommendavit earn Maftcolmo Regi Sco^ 
^ fiae, hoc paao quod in duxilio fibi foret lerrt et ihari/ It 
Huntindofh ap. PraefaU Epijc. Derrenf. ad LL. An^b^dx. p.^ ^g 
The expreflion commendare^ indeed, is faid by Spelman not to 
itieati a* fendal hoMagfc. Fsud^ and tenures^ p4 ^j^ But die o- 
riginal Saxoft evinces thi& fenfe y anxlt in fadf the word comriiet^ 
dare^ notwithftanding the authority of this learned gloflbgraphert 
is ufed with the utmoft fttoftriety to exprefs ar feudal homage. 
Commcndare fe altcuu was even the marked expreflion for fairc 
Thommage h un fufcrain. See Du Cange^ voc. Commendare et 
BruJJel^ Ufage-'general dcs fefsy p. 35. 276. 

(12) * Volumus etiam, ac firmiter praecipimus et concedimus, ^ 
^ ut omnesliberi homines totius monarchiae regni noltri praedidi, * 
^ habeant et teneant terras fuas, et poflefliones fuas bene, et in 
^ pace, libere ab omni exaSiione injufta^ et ab ormii tallagioy ita 

* quod nihil ab eis exigatur vet capiatur^ nifi fervitium fuum li- 

* berum, quod de jure nobis facere debei^f, et facere tenentur; . 
^ et prout ftatutum eft eis, et illis a nobis datum et conceflum, 

* jure haereditario in perpetuum pef commune confilium torius ' 

* 

* regni noftri praedi^.* LL, Guliel, c. 3 5., 
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It is to be mentioned here as fomewhat remarkable) that the 
laws of Duke William, and efpecially thofe of them which re- 
late to the feudal inftitutions, are reprefented by many foreign 
writers, and by our domeftic advocates for tyranny, as the man- 
dates or ordinances of a prince who governed by the fword. 
Yet they were parliamentary afts, and bear this honourable te- 
ftimony in their bofom. 

(13) LL. Edward. Reg. ap. Wilkins, p. 197. Chart, Guil. 
de leg. Edw. Regis ap. Spelm. Cod. Leg. vet. p. 290, 

(14) Spelm. Cod. Leg. vet. ap. Wilkins, p. 295. 296. 

(15) LLt Henry L ap. Wilkins, p. 233. et feq. 



(16) Chart. Steph. Reg. de libertatibus, ap. Spelm. Cod. Leg. 
vet. 

^ Sciatis me conceffifle, et praefenti charta mea con(irmafIe> 
^ omnibus baronihus et hominibus meis de Anglia omnes /f^r- 
^ tates et bonas leges quas Henricus Rex Angliae avunculus meus 

* eis dedit et conceflit, et omnes bonas leges et honas confuetudincs 

* eis concedo quas habuerunt tempore Regis Edwardu^ p. 310. 



('7) 
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(17) Charta libertatum Angliae Regis Hearici IL ap. Spelai# 
Cod. p. 318. 

(18) Magna CSharta Regis Johannis de libertatibus Angliaey 
&p Spelm. Cod. p. 367. et feq. 

Many important claufes of the great charter relate to the feu- 
dal fevericies. And, it is W)rth7 ^^ notice* that, from the 
flight confideration of thefe feverities, it has proceeded, that fo 
many writers have defcribed the feudal inftitutions as a fy* 
ftem intended and formed for oppreffion. Yet 1 have clearly 

(hown, that thefe feverities grew out of thefe inftitutions from 
the change of manners ; and that the fcheme of benefices or 
fiefs was not only confiftent with liberty, but founded in it.- 

{iq) Hume, Hift. of England, vol. i. p. 185; 



(20) There are laws which bear the name of Edward ; but it is 
acknowledged, on every hand, that their authority is not to be 
fully trufted* And, in the queftion treated, they are not of any 
ufe, unlefs it be, perhaps, that they illuftrate the exiftence of 
fiefs among the Anglo-baxons. This compilation, 'however, 
though poiterior to the age of the Confeflbr, delerves to be ex- 
amined with more attention than has hitherto been beftowed 
upon it. M. Houard, a foreign lawyer, whofe acquaintance with • 

Norman ' 
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Norfftan cuftpms is.mor^ intimate. th»i with thofi? of the Aogl 
SaxonSt is the lateil writer who feem8 to have made a ftndy of 
it. 

(21) The following very curious, Jaw pf .Williatp the.Nqrin^ 
makes exprefs mention of tke knigbt^sfee and knigbt'Jcruice. 
It dpes. mor?. It alludes to a prior. Jaw which actually eftab|i(h« 
ed this teoure^ and which was the ad of WiHlam and his p^r- 
liamept* |t ist of (onf^iiuence, a 4eci(ive proof of the. introd^Cw 
tion of the knighjt^sfce^ 9r of k^i^ktrf^^W^ by jthis princCi^^nd 
of this ojily. 

< 3muii8ii3s etl9^ 0t>fin9itfr pii9«(:ipiqou9i vX o^ies qQmjt^fe^ 

* ^t baronesy ^ BaiKt^%, et fervieoteiBi et umverfi li^ri hMPviM 

* totius regni noilri praedidi, habeant et teneant fe femper bene 

* in armis^ et in equis^ ut decet et oportet, et quod i^t £i;i;nper 

* prompt! et bene parati ad ferviiium fuum integrum nobis ez« 
^ plendum^ et peragendum* cum femper opus adfuerit, fecun- 

* dum quod nobis debent ^tfeodis et tenementis fuis de jure fa- 
^ cere, et ficut illis ftatuimus per commune confiUum totius regni 

* noflri praedidi, et illis dedimus et conceffimus in feodo jure 

* hatrcditario.' LL. GuilL c. 58. 

(22) ^ Terras militibus ita diftribuit^ et eorum ordines ita dif- 

* pofuiti ut An^liae re^nUm Ix millia militum indefinenter ha- 

• beret, 
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* beret> ac ad imperium regis, prout ratio popofcerit, celeriter ex« 
« hiberct.' Ord. Fit. lib. 4. 

Sprott, the monk of Canterbury, makes the knight-fees to a- 
4tQ0unt to 60,215, and of thefe he relates, that 28,115 were in 
the hands of the clergy. Some writers have made Domfday- 
book agree with Ordericus Vitalis, as to the number of knight's 
fees. But they produce not, fo far as I have obferved, the paf* 
fage or paflages of that monument, which illuftrate this opinion. 
And, it is di£5icult to conceive, that it can give a complete fatif- 
fai^ion on this head or topic 

(23) Selden, Tit. hon. part 2* ch. 5. fedt. 17. Madoxi Baron. 
Anglica* p* 30. 

(34) Coke, I. Inftitute, fed. t. 
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CHAPTER ffl. 



SECTION I. 



(i ) r ■"! H E military plan of thc^ feudal inftitutioaft) or aa 

M idea of the militia created by fiefsy may be feen to 
the greatell advantage in that curious monument, ^ the Black 
^ Book of the Exchequer ;' of which it was the objed to exhibiti 
not only a lift of the feudal tenants, but of the fees and knights 
held and provided by them. An article from it, therefore, while 
it may employ the reflexions of the reader, will illuftrate the ge- 
neral notion inculcated in the text. 

Carta Ger^qfii Pagatullu 

Domino fuo dilediffimo Henrico, Regi Angliae ct Duci Nor^ 
manniae et Aquitaniae, et Comiti Andegaviae, Gervafius Paga^ 
nellus falutem. 
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Ifti funt milites, de qulbus vobis debeo fervitium. 

Petrus de Brcmingeham tenet fcod, IX, militum. 
GiflFardus di Tirlngeham feod. trium militum* 
Henricus de Mohun feodum. I. militis, 
Ricardus Engaine feodum. I. militis. 
Robertus de Caftreton feodum. I. militis. 
Paganus de Embreton feodum. I. militis. 
Manifelinus de Ovunges feod. duorum militaiu. 
Petrus de Stamford feodum. I. militis. 
Willelmus de Jetiogeden feodum. I. militis. 
Elias de Englefeld feod. III. milituqi. 
Ricardus de Ditton feod. HIT. militum. 
Philipus de Hamton feod. II. militum. 
Willelmus de Abbenwrthe feodum. I. militis. 
Willelmus, filius Widonis, feod. III. militum. 
Bernardus de Frankelege feod. IIII. militum. 
Gervafius de Berneke feod. IIII. militum. 
Willelmus de Bello campo feod. 11. militum. 
Willelmus de Haggaleg feod. I. m. 
Milo de Ringefton feodum. I. militis et dimid. 
Willelmus BufFare feod. II. militum et dim. 
Robertus de Eftingeton feod. I. militis. 
Henricus de Oilli tenebat feodum. L militis. 
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Haec eft fumma militum, de quibus Anteceflfores met Antecef-* 
ibribus veftris fecerunt fervitium> et ego, veftri gratia, vobis, fci- 
licet. L« 



Et ifti funt milites, quibus pater meus et ego dedimus terrain 
de dominio noftro poft mortem Henrici, avi veftri, fcilicet, 

Henricus de Erdinton feodum. I. militis. • 

Radulfus Manfel feodum, L militis. 

Willelmus Paganellus feodum. I. militis. 

Michael filius Oft>erti et Willelmus de Lovent. feodum dimi- 

dii militis. 
Godwinus Dapifer tertiam partem. I. militis. 
Walterus Manfel feodum. I. militis. 
Petrus de Surcomunt feodum dimidii militis. 
Galfridus de Rivilli tertiam partem. I. militis. 

Liber Niger Scaccarii^ n/oL l./>. 139, 140. 

m 

It is in this form that other vaflals of the crown certify, in 
this work, the fervices and the knights they were to furniOi. 

(2) It was enabled by a law of Henry II. • Ut quicunque ha- 
* bet feodum unius militis, habeat loricam, et caffidem, et cly- 
^ peuro, et lanceam.' Hoveden^ an. iiSi. The variations in 
the nature of the arms to be provided, at diiferent periods, by 

vaflaU 
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vaffals and fcAdief^ »fe learnedly explained in an author whom 
the adorers of tyranny afi^ to defpife, in the manly and fpmt- 
ed work of Nathaniel Bacon> on the laws and government of 
England. 

(3) * In tmiverftim aeftitMnti ptuia penes peditem roboris.^ 
Tacit, de Mor^ Germ. c. 6* 

(4) Many writers have obferved, thit it was William the Nor-* 
man who introduced archers into England, But they were 

« 

known in the Anglo-Saxon armies. A law of Alfred has thefe 
words, ' Si quis alteri digttum Unde fagittatur abfciderit, xv 

* fol. comp.' See LL. Mfr. c 40. as interpreted by Lindenbrogi^ 
us^ in his Glojfary^ p. 1389.^ Archery was alfo of high antiquity* 
in the other ftates of Europe. See LL. Sal tit. 31. /• 6. LL. JRifuan 
tit. 5. /. 7. The Englifli were to excel all nations in the ufe of 
the bow, and for far fliootirig. It was the archers who gained 
the battles of Crefly, Poiaiers, and Agincourti 

* King Ed wardc the third,* fays Af chanty * at the battaile of 

* Creffie, againft Philip the French King, as Gaguinus the French 

* hiftoriographer plainlye doth tell, flewe that day all the nobili^ 

* lye of Fraunce onlye with his archers. 

* Such like battaile alfo fought the noble Prince Edwardc befide 

* Pointers, where Johne the French Kingc, with his fonne, and 

• la 
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* in a manner all the peres pf Fraunce, were taken, befidcs thirty 

* thoufand which that daye were flaine, and very few Englifh 

* men, by reafon of theyr bowes. 

• Ringe Henrye the Fifte, a prince perelefle, and moft vidiori- 

* ous conquerour of all that ever dyed yet in this parte of the 

* worlde, at the battle of Agincourt, with feven ihoufand fight- 

* inge men, and yet many of them ficke, being fucne archers, 

* as the chronicle fayth, that moft parte of them drewe a yardc, 

* flewe all the chivalrye of Fraunce, to the number of forty thou- 

* iand and mo, and loft not paft twenty-fix Englifhmen,' Toxo- 
pbilusy or the Schok of Shootinge^ p. 112. 

(5) * He,' fays Littleton^ * which holdeth by the fervice of 

* one kxiight*B fee, ought to be with the King forety dayes, well 

* and conyenicndy arrayed for the warre/ Tenures^ book 2. 
cb. 3. See farther Du Cange^ voc. Feudum militare. Spelman^ 
voc* Feudum Hauberticum^ et AJfifes de Jeru/alem^ avec des 
noicSf par Thaumafftere^ p. 266. 

(6) BruffeU Ufage-general des fiefs, vol. i. p. 164. 168. Da* 
mel, hift, de la miUce Fran9oife, liv. 3. 

In England, in the time of Edward III. his army in France,^ 
Normandy, and before Calais, befidesthe Lords, confifted of 

31294 combatants and attendants; and their pay for one year 

an<l 
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and 131 days amounted to 127201 1. 2 s. gd. The foUowiog 
fpecification of particulars will furniftx an idea of the military 
pay and fervice' of ihoic times. 

* To Edward Prince of Wales, being in the KingS fervice in 

* Normandy, France, and before Calais,- with his retinue, for 

* his wages of war, 20 s. a day. Eleven banerets, every one 
^ taking 4 s. a day. 102 knights, each 2 s. a day. 264 efcuire6» 
^ each 1 2d. a day. 384 archers on horfeback, each 6 d. a day. 

* 69 foot archers, each 3tl. a day. 513 Welfhmen, whereof 

* one chaplain at 6 d. a day. One phyfician, one herald or cryefy 

* 5 eniignes, 25 ferjeants or officers over 26 men, each 4 d. a 
^ day. 480 footmen, each 2 d. a day. 

• To Henry Earle of Lancafter^ being in the King^s fervi<te' 
^ before Calais, with his retinue, for his wages of war^ and one 

* other Earle, each 6 s. 8 d. a day. Eleven banerets, each 4 s 
^ a day. 193 knights, each 2 s. a day. 512 efcuires, each I2d. 
^ a day. . 46 men at armes, and 612 archers on horfeback> each 
^ 6 d. a day. 

^ To William Bohun, Earle of ^Northampton, being in the 
^ King's fervice in Normandy, France, and before Calais* 2 ba- 

* nerets, 46 knights, 112 efcuires, 141 arqhers on horfeback. 

* For their wages as above« 



To 
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^ To Thomas Hatfield bi(hop of Durham, 63. 8 d. a day. 3 , 
^ banerets, 48 knights, 1 64 efcuires, 8 1 archers oq horfeback, 
^ every one taking as above. 

^ To Ralf Baron of StaflFord, being in the Ring's fervice in 
^ the places aforefaid, with 2 banerets, 20 knights, 92 efcuirest 

^ 90 archers on horfeback. Every one taking as above/ 

« 

ft 

Thefe things appear in a contemporary record» publi(hed by 
Dr Brady in his hiftory of £ngland. See vol, 2, Jpjpcndix, 
p. 88, 
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(i) "]f N rolls of the militia of France ia the year 1236, and 
preceding that period, which were obferved by Fere 
Daniel^ there were entered military tenants who were marked 
down for the fervice of 5 days, and for other proportions of the 
ordinary fervice of forty days. And thefe are proofs, not only 
of ^s in trance, but of the fraftions of fees. Milice Frangoi/e^ 

This learned author, indeed, not attending to the regulations 
which made the fradions of a fee give their proportion of the 
ordinary fervice, has endeavoured to account for the limited 
number of days, which many tenants were bound to ferve, by re- 
fined reafonings and conjedures ; which fhow how acutely, and yet 
how abfurdly, a man of ability may employ himfelf in fearch- 
ing out the truth *. 

Littleton^ 

* * Pour ce qui eft dc cent que I'on Voit dans Ics roles n'^tre obligez qu'a cinq, 
« qu*a quioze, ou vingt- cinq jours, ce furent dcs conccffions partlculieres^ dont il 
* eft difficile de conjedturer la caufe \ ce fut pour quelque feryice figoal^ rendu a 

Fetat, 
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LUtletofty having remarked that the ordinary fervice of the 
knight's fee was forty daysi is careful to add, ^ that he, which 
* holdeth his land by the moitie of a knight's fee, ought to be 

A a a 2 ^ with 



* fetat, on peat-Stre que leors anc^tres dorant fes gaerres civiles foumirent aa 

* Roi leurs chateaux, ou leurs terres a cette conditios, ou qu'ils avoient qvielque 

* autre obligation qui fupleoit au fervice ordinaire ; comme, par exemple, de 

* faire ia garde en certains Heuz Jorfque rennemi approchoit. On voit en effet 

* dans ces roles quelques gentilfhommes fIeff^!z, obligez ieulement a faire le guet 

* en certaines occaiions aans quelques fortereffes. 

* Une autre raifon pent avoir contribu6 a la redudion du fervice a un terme ' 

* plus court qu'il n*etoit autrefois : C*e(l que fous la premiere race, et fort avant 

* fous la feconde, Tempire Francois etoit beaucoup plus ^tendu que fous la troU 

< fieme. II falloit aller chercher les ennemis et les rebelles dans la Germanie, etau. 
' dela ; il fulloit pafler les Alpes, ou les Pyrenees, et entrer blen avant en Icalie et 

* en Efpagne : Par confequent les expeditions duroient beaucoup plus long-tenis 

< que fous la troiiieme race, fous la quelle le rojaunoe avoit des bernes beaucuup 

* plus ^croites.' Uv. 3. ch, 2* 

The wildnefs'of thefe conjeAures does not require to be poiuted out minutely^, 
as it will appear fiom a cotnparilbn of the text vith this note. Yet I cenfure not 
the abilities of this hidorian. If we could reach the truth in all fciences, we 
fhould find, that it is the greateft men who have wandered ofceneft. The philo* 
fopher, who dates fentiments of his own, mud rcccflarilj be miflaken at times, 
and is often to reafon hypothetically*. The author who would catch the gene- 
ral ienfe and opinion? of the world, has no title to travel out of the right path ; 
and, if his errors arc frequent, he deferves to be contemptible. It is not fo with 
the wanderings of the inventive and refkding mind. Though they merit not ap- 
probation, they call for refpcd. The abfurdities of the profound are the refulu 
of thought and of courage ; thofe of the ihallow are the fruits of mere weaknefs. . 
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^ with the 'King twenty days ; and that he which holdeth hid 
^ land by the fourth part of a knight*8 fee, ought to be with the 

* King ten days; and io he that hath more, more; and he 

* that hath lefle, lefle/ Tenures f p. 69. 

In a roll, de Pq/l de Foix^ itl the year 1272, there are the 
following explicit proofs of the f radiions of fees, and of the li-* 
mited fervice that was to be givea for them* 

__ # 

Gaufridus de Baudreville, pl:a6fentavit fefvitiiim fuum per xx 
dies pro dimidio feod6& 

Johannes Morant dicit, quod debet fertititim quvti Uqius caia 
litis. 



johajpnes de Falefia Scutifer dieit, quod tfenet dimidium feo^ 
dum loricae, pro quo debet, ficut dicit, auxilium exercitua et cal*^ 
vacatae quando per Normauniam levaturt aut fervitium per xx 
dies eundo et redeundo ; et fi fervitium didorum xx dierum 
captum fuerit, auxiliuin praedi£tum non dbbet capi nee levari; 
See Brujfel^ Ufage-getural desjiefs^p. 174. 

* • 
In England, the fractions of fiefs are to be proved by almoft 

every article in the Black Book of the Exchequer^ and by a mul- 
titude of records in Mudox ; and to thefe authorities I refer the 
inquifitive reader; 

(2) DU 
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(a) Du Caoge, voc. Membrum Lofioac. Craig Jus Feudale, 
lib. I. Affifes dc Jerufitlcm, avec dee Notes, par Thaumaffiere, 
p. 104. . 



(3) Ccmt\, Interpreter, voc. Fee Perm. Spdman, voc» Feodi 
Firma. Du Qinge, voc. Feudi Firma. 

(4) See what Is faid by Mr Bafbn Dalrympk^ in tbe mafterly 
iketch he has given of the hiftory of the alienation of land, in his 
comprehenfive and learned treatife concerning feudal property 
in Great Britaim 

(5) Littleton, Tenures, fe^ 96. Daniel, tlift. de la milice 
tranyoife, liv. 3. 

(6) In the ftriancfs of tke feudal regulations,.. the eftate of th* 

4 

Vaffal might be forfeited for his neglect of ferritje. But, in gc*i 
neral, it feemed equitable, that a fine only (hould puniih his di& 
bbcdiencc. BrufeU tome i. Affifes de Jerufalem^ avec des noM 
^patThaumaJftere^ p* 267. EtabHffemens deS. Louis f hv. i. 

In England, in the Anglo-Saxon times» th6 forfeiture of the 
benefice or a fine, as in the othet- countries of Europe, was <^ 
jpunifhment of the refradory vaflaL The cafe was the fam^lh 

the Norman period of our hiftory. When the King^s fummons 

ai 
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ad habendum fervitiumy was iffued, it was expeded that it would 
be complied with. The following fines and forfeitures for ne* 
gle£l of lervice are from records. 

' The Abbot of Perfhore was amerced, for not fending his 

* knights to ferve in the army of Camarun, as he was warned to 

* do. William de Haftinges fined in c marks, that he might 

* have the king's favour, becaufe he did not march at the king's 

* fummonce in the army of Normandy. William, biftiop of 
^ Winchefter, fined, or was amerced, in c marks, becaufe he was 
^ not in the army of Gannok, nor had his fervice there* Mat- 

* thew Turpin was diffcifed of his land and ferjeanty in Winter- 

* law, becaufe he was not in the king's fervice beyond fea. Dun- 

* can de Lafcels was diflfeifed of three knight's fees and a half^ 

* becaufe he was not with the king in his army of Scotland, 

* with horfes and arms. Roger de Cramavill was diffcifed of 

* his land, becaufe he did not go with the king in his voyage to 

* Ireland. Malgar de. Vavafur was diffcifed of his land, becaufe 

* he neither went with the king into Ireland, nor made fine for 

* the voyage.' Madox^ Hifi. of the Exchequer^ vol i. />• 662». 
663. See farther Baron. Anglic, book. i. ch. ^. 

(7) Littleton, tenures, feft. 95. Du Cange, Gloff. voc. Scu- 
tagiumv 
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(8) DanieU Milice Franfoife, liv. 3. Du Cange, voc, Cote- 
Tdli> BrabancioneSf Brabancini. Hume, Hid. vol. i. p. 308. 

In France, it is faid, that mercenaries were not employed in 
confiderable numbers, till the reign of Philip the Auguft. In 
England, it is thought, they were firft known under Henry IL 
From the caufes I mention, it is probable, that their ufe mud 
have been familiar, and even extenfive, in both countries^ in ear- 
lier times. 

(9) Baronia Anglica, book i. ch. 6. Daniel, Milice Fraii^ 
^oife, Hv. 3. 

(10) * The religiaus^^ fays Madox^ * infifted that they held 

* all their lands and tenements in frankalmoigne, and not by 

* knight fervice. This allegation was ufed with fuccefs by the 

* abbot of Leycefter, the priour of Novel-lieu without Stannford, 

* and the abbot of PippewelL* He cites the records which prove 
thefe frauds ; and, in another place, appealing alfo to records, he 
has thefe words. * The abbot of St Auftin had a great fuccefs iti 

* defrauding the king of his fervices. The abbot, it feems, bad 

* been feofFed to hold by the fervice of fifteen knights. Of thefe 
^ fifteen, he found means to conceal twelve, and anfwered to the 

* king with three only.' Baron. AngL p. 109. 114. 



(") 
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(i i) Av record of Henry III; fays of Richard CrokeU * Eaciet 

* fervitiutn triceftmae partis feodi j militia^' A record of the 
fame prince, fays of John Hereberd, * Faciet fervitium fexagefi- 

* mae partis unius feodi.' Hi/l* of the Excbtquer^ vaL U p. 
65c. 651. A variety of mft^ces, to tha fame purppfet i|r« to 
be colleded*. . 

On the fuppofition that- the fradions of a fee beyond the 
eight parts, were not properly its members, the demands of fcr-» 
vice for the thirtieth and the Hxtieth parts of a fee^ muft have 
been encroachments and feverities^ againft the ufual pra/3ice and 
ufages of fiefs. Viferviccy however, was required for fuch frac« 
tions, the affeffment of 2i /outage on the tenants of knight*fervice 
would neceiDstfily fubjed them in their proportion of payments. 
And the difficulties attending either the exai£lioa of thefe iier- 
vices^ or thefe payments, muft have been infinite* 

It is to be confefied, that the giving the thirtieth or the fix* 
tieth part of the fervice of forty days, which was the ufual term 
of the fervice of the military tenants, has a ftrange afped. Per- 
haps the grants I mention were not regulated by the ufual rules 
which dirciSed fees. It is well known, that there were tenants 
in knight-fervice who were bound to give, not the ufual fervice 
of forty days, but the attendance of themfehrq^ and their 
knights, both at home and abroad, at ail times, and wherever it 

(hould 
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(kould be demanded. Even in this view, howeveti it is diflScult 
to comprehend the regulations which muft have governed the 
fra^ioDfi of fuch fees. 

But there were alfo vaflals in knight-fervice whofe ftipulated 
time in the field and in expeditions was fixty days^ See Eta^ 
blijffemens dc S. Lbuisf p. 23. There might thus, by the agree- 
ment of fuperiors and tenants, be (lipulated fervices for one 
hundred^ two hundred, or any definite number of days whate-* 
ven On this principle, it is eafy to account for the fradions of 
fees which gave fervice for the thirtieth, the fixtieth, or any fuch 
proportions of a fee. In this ftate of the matter, however, the 
fradions I fpeak of in the text, though out of the common ufage 
of fiefs, muft have been members of the fee. 

In the courtly ami agreeable introdudion to the Hiftory 
of Charles the Fifth," in the View of the Progrefs of Socie^ 
tjf in EuropCy from the Jub^erfion of the Roman Empire^ to 
the beginning of the Jixteentb century^ of which the fcheme is 
fo comprehenfive, it is remarkable, that, amidft a wide variety 
of other omiflions, there is not eVen the llighteft confideration 
of knight-fervice, and the knight's fee. Yet thefe circumftan* 

ces were of a moft powerful operation, both with refped: to go* 
vernment and manners. I make not this remark to detrad from 
the diligence df an author whofe laborioufrtefs is acknowledged^ 
and whofe total abftinence from all ideas and inventions of his 
own, permitted him to carry an undivided attention to other 

B b b men's 
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men's thoughts and fpeculations ; but that, reftii^ on thde pe« 
culiarities, I may draw from them this general and humiliating^ 
yet, I hope, not unufefiil conclufion, that the ftudy and know- 
ledge of the dark ages are ftiU in their infancy. Are we for 
ever to revel in the fweets of antient lore ? And are we never to 
dig up the riches of the middle times i 



CHAI^ 



CHAPTER IV. 




to A MONO the difbnrfements from the Exchequer of 

the kings of England, there feems to have been 
much for the behoof of the knights of honourt whom they re- 
tained. This appears from a variety of records m Madox^ and 
accounts for the high charges of the (herifs for palfreys, faddles« 
gilt'fpurs, peacocks-crefts, filk toifes, robes, gloves, fteel-cap^t 
fwordsi and lances. Hi/i. of the Exchequer^ ch^ iq. 

A pendon of h. 40 per annum was given by Edward HL to 
John Atte Lee, who had been invefted with knighthood in au^ 
xilium JIatus fui manutenendi ; and that Sir Nele Loring might 
better maintain the honour of knighthood, he granted to him^ 
and his heirs male, L. 20 per annum. An annuity of forty marks 
was given to Sir John WalQi, by Richard II. to enable him to 
fupport this dignity. And other examples to this purpofe are 
to be colleded. AJhmole an the Garter^ p. 34. See farther Du 
Cange^ voc. Miiita Regis^ et DiJJert. 5. Jur PHtfioire de St. 
Louis. 

Bbb2 ^ (2) 
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(2) Information concerning the ' knights retained by the 
nobles, is not to be found in that abundance which might 
be expe^ied. In an account of the houfehold expence of 
Thomas Earl of Lcicefter an. 13131 there arc charged 70 
pieces of blue cloth for his knights, and 28 for the cfquires ; 7 
furs of powdered ermin, 7 hoods of purple, 395 furs of budge 
for the liveries of barons, kQigh(s> ftnd <;lerk» j 6| fafiTon-cpi- 
loured cloths for the borons and knights; and ioq pieces of 
green filk for the knights. In this account, there is alfp s^ charge 
of L. 623 : i^ : 5, as fees to earls, baroqs, knights,. 2^ad efquires. 
Sto^w^ Survey of London j in S^rype^s edition^ vol. !,/• 243. The 
total expenditure of the Earl of l^eicefter foe one year, which 
was 7309, is yalqed by Mr And^rfpn, at L. 2.1,927 of our mo- 
ney ; and from the difference of living, or of the eflScacy of 
money, his expence is made to be equal to L. 103,633. Ander^ 
fin% ^ifi* of Commerce^ vol !•/>• 153* A board for the knights 
was one of tl)e eftablifhments of the fifth Earl of Northumber* 
Jand* Hou/ehold'iookf p. 310. See farther^ St Palaye^ tome i^ 
p* 312. 364. 

(3) * In the nineteenth year of King Henry III.' fays Madox^ 

* all the fherifs of England were commanded^ by clofe writs of 
^ the great feal^ to make' proclamation ia their refjpe£tive coun- 
^ ties, that all they who held of the king in chief, one knight'a 

* fee or more, and were not yet knighted, (hould take arms and 

* get themfelves knighted^ before the next Chriftmas, as they 

* loved 
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* loved the tenements or feea which they held of the king.* 
Raron. JfigL p* (30. Froclamationa :0f this kind were fre<^ 
quent. 

(4) The write to take knighthood exprcfled often, in their bo- 
foms, the fingle knight's fee, as the eftate entitling to knight- 
hood ; and they are valuable as afcertaining, at different ttmesy 
the value of the knight's fee. Thus, there arc rolls of diflFerent 
datea which ftate the knight's fee at fifteen, twenty, thirty, forty, 
apd fifty pounds of yearly valuation* A fpecificatioci of fuch re* 
cords may be feen in A/hmoU^ p. 33. and QJte^ 1 1. hfiitutc^ p. 
597^ And, it is to be wifhed, that fome intelligent perfon, who 
has accefs to the public offices^ would publilh a feries of them. 
From fuch a work ingenious men might derive many advanta* 
ges. 

It is not to be conceived, that the knight's fee which was held 
of a fubjedt amid entitle to knighthood ; and yet many learned 
writers have exprefTed themfelves to this purpofe. It was the 
knight's fee in capite^ or of the crown. This is illuftrated by the 
writs of fummons to take knighthood. And, of this writ, the 
record which fdlowSf is aa example^ in the uiual or regular 
forrn^ 



Rex Vicecomiti Norf. et SufF. falutem. Praecipimus tibi| 
quod, vifis Uteris iftis, per totam balivam damari facias, quod 

omnes 
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omnes illi qui de twins tenent in CAFiTEfeudum unius miHtis^ vei 
flus^ et milites non funty citra feftum oatalts Domini anno regoi 
noiiri decimo nonoy arma capiant et fe milites fieri faciant* ficut 
tenementa fua quae de nobis tenent diligunt. Qauf^ \^. HL i.m. 
a J. dorfo. ap. MadoXf Hifi. of the Excbcquerf voL l.p. $10. 



(5) In the reign of Henry III. the honour of Dudley, and 
ther lands of Roger de Sumery, were taken into the king's poG- 
feffion, with all the chatels found on them ; becaufe Roger did 
not come to be girt with the belt of knighthood. Ban Jb^L p. 
131. For the fame reafon, the fame prince feized the eAatea of 
Gilbert de Sampford and William de Montagu. And, in the 
twentieth year of Edward I. the (herif of Kent was commiflion- 
ed to feize the lands of fuch perfons as did not appear to take 
knighthood, and to anfwer at the exchequer for the iifues of 
them. Hifi. of the Exchequer^ voL i.p. 310. 

The negled of the flierifs to diftrain the lands of thofe who 
were entitled to knighthood, and refufed it, was often to fubje^ 
them in amerciaments and punifliments. And, what is remark* 
able, it appears that the command of the King's writ to his of- 
ficers was at times accompanied with much feverity, in cafe 
they (hould be negligent of their duty, or be tempted to conni- 
vance by bribes. This is illuftrated by the evidence of the fol- 
lowing writ to the (heri£F of Northamptonlhire. 



Rex 
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Rex Vicecom. North, falutem. Praecipimus tibi quod, ficut' 
teipfum et omnia tua diligis, bmnes illos in baliva tua» qui habeant 
viginti libratas terrae^ di(briagas» quod fe milites faciendos curent^ 
citra nativitatem San^ Johannis Baptiftae proxime futur. Sci«- 
turus pro certOi quod fi) pro inunere» vel aliqua occaQone, ali^- 

quam relaxationem eis feceris, vel aliquem refpeAum dederis, 
no8 ita graviter ad te capiemusi quod omnibus diebus vitae fuae 
te fenties cfle gravatum. T. R, apud Wyndefor decimo quarto 
die Aprilis. Clau/. 2^. IL 3. m. 12. dorfo. ap. A/Jomok^ p. 33.. 
See alfo Cokc^ 1 1. ln/i..p. 596. 

Thus, by a ftrange fate, cbivalry was to grow Into an impo« 
fition and a tax. It is a wild circumftance, and (hows the un- 
fortunate counfels, and the perverfe humour of Charles L that 
this unamiable method of raifing money was revived in^ his 
reign. An a£t of tyrannical infblence was thus founded . upon 
the pretext of an antient cuftom, Charles lived to abolifh the 
opprefSon he had revived, and to ordain, that no perfon what* 
ever fhould be compelled to take the order ot knighthood, or to^ 

undergo any fine or trouble for not having taken it. Stat. Can. 
T. on; 1640, cap. 20.. 

(6) In the reign of Henry III. Bartholomew FitziWilliam 
gave V marks to have refpite for taking knighthood ; and Tho- 
mas de Moleton, and feveral others, gave fines on the fame ac- 
oouQL ffift^ of the Excb^ voL i.p. 509. In the fame reign, 

Robert^ 
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Robert de Menevil paid Y marks fqr a refpite of knighthood for 
two years ; and Peter Fouden 48 ihillings and 8 pence for 
the refpite of three years. And, for a fufpenfion from knight* 
hood for the fame periods John de Drokensfordi in the days of 
Edward ilL paid ten pounds. A/hmok^p. 33. 

The refufing to take knighthood, when not puniihed by th€ 
feiztire of the land, was fubjeded to fines and amerciaments^ 
which feem to have been arbitrary. In the time of Edward QL 
William, the fon of Gilbert de Alton, paid twenty ihillings fot 
not appearing and receiving knighthood, according to the com^ 
mand of the King^s proclamation ; and the fine of forty (hillings 
was fet upon Simon de Bradeney, Thomas Trivet^ and John de 
Neirvote. in the days of Henry IV. Thomas Pauncefbot paid 
four nobles for this negled or contempt.. Afhmote^ p. 34. 
^t {znhtT Baron. Ahgl. p. 131. 132. Camden^ htrod. to th& 

Briton, p. 246. 247. 
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CHAPTER V. 



SEGTIONL 




(i) * jl^^rr interdum,* fays the old dialogue concerning the ex- 
chequer, ^ ut imminente vel infurgente in regnuni 
^ hoftium machinatione, decernat rex de fingulis feodis militum 
^ fummam aliquam folvi, marcam fcilicet, vel libram unam ; un- 
^ de militibus ftipendia vel donativa fuccedant. Mavult eniin 
^ princeps ftipendiariosi quam domefticos bellicis apponere 
^ cafibus. Haec itaque fumma, quia nomine fcutorum folvitur) 
^/cutagium nuncupatur.^ Dial de Scaccar. lib. i,fc£l. 9. 

It was according to the number of their fees that the barons 
and tenants in capite were charged vviih fcutage. Each knight's 
fee paid a determined fum to the King. And, as the vaiTals of 
the crown were charged with the full payments for their fees, 
they had recourfe for compenfation to their knights, from whom 
they claimed a" fcutage in proportion to the fees held and pof- 

C c c feffed 
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fefTed by each. The king applied to his vaflals, and his vaflals 
applied to their tenants. 

(2) It is commonly conceived^ on the authority of Alexander 
de Swereford, an accurate obferver ofr records, that, in England^ 
there was nofcutage or tax on knight-fees before the reign of 
Henry II. There is great probability, however, that the icutagft 
preceded the age of this prince. It is to be thought that it waa 
coeval with the ufe of mercenaries ; but the period of the intro* 
dudion of thefe is not, I believe^ to be afcertained with pre^ 
cifion. 



« 
In the fccond year of the reign of Henry II. there was a feu- 

tage for the army of Wales. It was affefled only on the pre- 
lates who held their lands in knight-fervice. They paid at the 
rate of xx s. for each knight^s fee. There was, in the fifth year 
of the fame reign, a fecond fcutage for the army of Wales ; and 
it was affefled not only on the prelates, but on all the tenants 
by knight-fervice indifcriminately. They paid two marks for 
each knight^s fee. In the thirty-third year of the fame prince^ 
there was a fcutage for the army of Galway. It was xx s. per 
fee. Under Richard I. a fcutage for Wales was affeffed at c s. 
per Ice. MadoXi hifiofthe Exchtq. voh i.p. 620. etfeq. 

I know that the firft mode of taxation in England was not the 
tax on knight's fees, of which I now fpeak. In the Anglo-Saxon 

timesy 
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times, Danegeld was an impofition on the landed property of 
England ; and it was eftablKhed with the confent. of .the people 
in the wittenagemot or national council. ^The earlier Norman 
princes appear alfo to have levied this tribute ; but, in doing fo, 
they probably esercifed an illegal flretch of prerogative. 

It was as mercenaries came to be employed, and as the fpiric 
of the feudal inftitutions declined, that the fcutage, or the tax on 
knight-fees, wis to prevail. To this tax the Magna Charta 
gave a blow, which, in time, was to be decifive. . The grant mi 
money by the peoplb fucceeded to it. Subfidies, tenths, and 
€fteenth$, were adopted, and continued long. The tax of Dane- 
gtf<| was only intended as a temporary expedient. The fcutage 
led (Ve way to a regular, a <x>nftant, and a formal method of 
taxation. 



(3) Kennet, Colleftion of Eoglifti Hiftorians. Madox, Hift. 
X>f the Exchequer. Hume, Hiftory of England. 

(4) It is an important circumftahce, that the free gifts of ci« 
ties and towns (hould have grown into taxes. In France, in the 
year 1231, the burgefles of S. Oftier paid to S. Louis the fum 
t)f 1 500 livres ; and this payment Was called a xianum ; a proof 
that it was not exigible as a duty. It is likewife evident, that, 
in France, fuch prefents had been common, and had gwwn in- 
to tax«s. Brujfel^ Ufage-gencral des Fiefs^ liv. 2. ch. 32* 

C c c 2 In 
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In England, It is dear, from a variety of records produced or 
appealed to in Madoxy that the word donum mufl; alfo have been 
ufed to exprefs gifts tl\at were free* Hifi. of the Excbeq. cb. 17. 
After mercenaries were knowot thefe gifts ceafed to be freey and 
were termed tallages. And of tallagesi both in England and 
France, there are frequent examples in the books I have juft 
cited. See farther Du Cange^ voc. Donum. 

As Kings received gifts which they were to convert into tal^ 
lageS) fo the lords and fuperiors, who were honoured with fimi-- 
lar prefentSi did not fail to change them alio into taxes or cu-- 
ftoms. Du CangCy voc. Talliare. . 

What is curious in a peculiar degreei the diftaiitl Ibur^ of 

thefe ufages, and the fpirit of them too, while manners retained 
their iimplicity, may be feen in the following words of Tacitus^ 

of which this note may ferve as an tlluftration. ^ Mos eft civita- 
* tibus ultro et viritim conferre principibus vel armentorum vcl 
^ frugum» quod pro honore acceptum^ etiam neceflitatibus fubve- 

« nit/ De Mor. Germ. c. 15. 

A diftin^ion of great moment) as to .dvil liberty, deferveft 
here to be remarked. During the pure times of the Gothic 
manners, the towns and boroughs made gifts at their own plcafurc. 
When thefe manners were altered, they were tallaged at the 

pleafuce 
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pleafure of the crown and the barons. The former times were 
times of liberty ; the latter of oppreffion. 

When Dr Brad]^, therefore, Mr Hume, and a multitude of 
writers, enlarge on the low and infignificant Rate of the towns^ 
and, treating their inhabitants as little better than flaves, infer 
thence, the original defpotifm of our government, they are only 
aftive to betray their inattention, it is (trange, that men of ge- 
nius and talents, (hould take fo lame a furvey of this fubjedk. Qf 
the two ftates or conditions of fociety which prevailed, they have 
no conception. They kpew only the hiftory of towns in their 
laft fituation, and could not perceive that ther oppreifions they 
faw had only a reference to the change of manners, and the 
brealdng down of the feudal fyftem, which affeded, indeed, the 
adminiftrations of princes, and the condud of the nobles to their 
vaflals, but did not alter the eftablUhed form of our government* 

r 

From the Magna Charta^ thefe authors prefume to date the 
commencement of our liberty ; while that monument is a proofs 
the moft indubitable, of the encroachments which bad been made 
upon liberty, fince it was its great purpofe to deftroy them. 

(5) * HuWwmfcutagium vel auxilium ponatur in regno noftro, niii 
• ^tv commune con/ilium regni noftri, nifi ad corpus noftrum redimen- 
^ dum, et ad primogenitum filium noftrum militem faciendum^ 
^ et ad filiam noftram primogenitam femel maritandam ; et ad 

•^hoc 
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^ hoc non fiet nrfi raticnabile auxilium.' Magna -Cbartaf Rtg% 

Joan, ap, Spelm. Cod. vet. p. 369. 

• « 

The fcutagium was the \zx on lands held in knight-fcrvice^ 
The auxilium was any tax whatever. I am fenfibley that^ after 
the Magna Charta^ there are inftances of taxe$ which were le- 
vied without the concurrence of the great council of the nation ; 
but thefe were violations of the conftitution* and of liberty. For» 
from that period, the legal method of aflifting government was 
by a parliamefitary fubfidy or afleflment The violent ezadions 
of feveral princes, pofterior to the Magna Cbarfai are, indeedt 
held out, by many authors, as defcriptive of the defpotifm of our 
government. But of fuch authors, it is to be faid, that they can* 
not diitinguilb our conftitution from the adminiftration^ of our 
princes. The madnefs or the folly of a Ring may disfigure our 
government by wild, encroaching, and unhappy exertions ; but 
from thefe we mufy nfef nothing againft thofe principles of li« 
berty upon which it is founded* 



(6) ^ Simili modo fiat de auxiliu de civitate Londinenfi^ £t 
^ vitas Londinenfis habeatomnes ANTiqUAS libertates^ et libcras 
^ con/uetudines fuas^ tarn per terras quam per aquas. Praeterea 
^ volumus et concedimus, quod omnes aliae civitates, et burgi, et 
^ villae et barones de quinque portubus, et omnes portus habeanC 
* omnes tibertates et omnes liberas CQt\fuetudines fuas^ et ad haben- 

^ duoi 
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* dum commune con/ilium rcgni de auxiliis aflidendi^.' Mag. Chart, 
ap. Spclm. Cod. vet. p. 369. . 

The Magna <^arta was explanatory of the antient law and 
cuftom, as well ah corre&ory of abuies and tyranny. It is to be 
regretted, that, notvithftanding all which has been written con- 
cerning this invalualie record, there (hould yet, at this late hour, 
be defiderated a cbmptite illuftration of it. Much, I know, ha& 
already been executed towards tlus end ; but, if I am not great- 
ly deceived, there remains, ftill more to be done. And this, I 
imagine, will appear clearly to the philofophical reader, who will 
attend to it, in its connexion with hiftory, law, and manners*^ 



SECT- 
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SECTION U. 



(i) X^ R0SSEL, Ufkge-general des Fi:^* Uv. 2. ch. 6. Ba^ 

COD, DifocMirfe <m t&e GoveiaBaeaC <^ Englaad* part 
i. p.- 141 . 264. 




» -- 



(2) Daniel, Milice Fran?oife, liir. 4. Hume, Hiftory of Engi 
land, vol. 2. p. 85. Barrington, Obfenntions on the more an- 
tient ftatutes, p. 379. 

(3) Bacon, Difcourfe on the Government of England, part; 
i. ch. 63. 71. Lord Lyttelton, Hift, of Henry II. tol. 3. p; 

354- 

(4) Pere Daniel mentions an array in France in the 1302* 
t^hich called out ^ tous les Fran9oi8 nobles, et non nobleS) de 
^ quelque condition quMIs foient, qui auront age de 1 8 ans et plus^ 
•^ jufqu* a Vkgc de 60 ans,* He adds, • Ce n*eft pas a dife pour 
* cela que tons raarchafTent en effet : Mais ceiix que le roi com-> 
^ mettoit pour faire ces levies, prenoient de chaque rille, et de 

* Chaqile 
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* chaque bourg et village le nombred'hommes, ct telles horames 

* qu'ils jugeoient a propos en ccs occaQons/ Hifi. de la Milice 
Franfoife^ vol. i.p. 57. 

In England, « in t^ fixtccnth year of King Edward II. a 

* commifiion iffued out of the exchequer to Geoffrey de St Quyn- 

* tyn and John de Kafthorp, ordering them to raife fpeedily, in 

* every town and place in the wapentake of Dykeryng, as well 
. * within the franchifea as without, all the defenfible men that 

* were between the age of fixtcen and fixty, as well of gentz 
^ d'armes ;is of foot, each man being duly arrayed, according to 
^ his eftate, and to put the faid men in array by hundreds and 

* twenties, and being fo arrayed, to lead them to the King at York, 

* by fuch a day, to ad againft the Scots. The like commiffiogs 

* iflued out of the exchequer, to John de Belkthorjp and Geof- 
^ frey StuU, for the wapentake of Buckros, and to other perfons, 

* for other wapentakes** Madox^ ITtft. of the Exchequer^ vol 2. 
p. iii> 

An example of an array, in the reign of Edward L is alfo re^^ 
marked by Mr Madox^ and it proceeded on writs from that 
prince to all the iheriffs of England *• It has been thought, that 

D d d King 

* In his writ to each (herif, after having ordered the drray^ and cxprcflcd 
his meaning, he fubjoins thefe words. ' £t hoc, ficut indlgnationem no(tran\ 
• vitare ct tc indempnem fenrare volueris, nullatenns omittas*' Uift.ofthe 
Exchequer^ vqL s, p, 104* 
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King John^s retgn afforded the firft inftance of an array. But I 
think it highly probable, that arrays were prior to his age, Mr 
Hume had met with no commifEon of array till the reign of 
Henry V. and this circumftance could not fail of leading him iu- 
to miftakes. Ili/i. of England^ vol. 2. /k$2l. 

Arrays for failors were pradifed after the fame method as for 
foldiers. The cuftom is ftill retained in the prejftng of feamau 
It is fomewhat remarkable, that this illegal power is yet fuffered 
to remain with the crown. If exerted as to foldiers, it would 
feem the higheft tyranny. In apology for it, authors have faid* 
that it is difficult to difcover an expedient to anfwer its purpofes, 
without greater danger to liberty. 

(5) Daniel, Hift. de la Milice Franfoife, liv. 3. ch. 8. Hume, 
Hift. of England, vol. 2. p. 224. Harrington, Obfervations oa 
the more antient Statutes, p. 378. 380. 

I am difpofed to believe, that it was chiefly the enormous diC- 
folutenefs and irregularity of manners introduced by the merce- 
naries, which deformed England fo much in the reign of Edward L 
that the ordinary judges were thought unable to execute the 
taws. This, it would feem, made Edward invent anew tribunal 
of juftice, which had power to traverfe the kingdom, and to in- 
flid difcretionary punifhments on offenders. Spelman. Glojf. voc. 
Trailbajlon. Yet a court fo inquifitorial was a daring infult to a 
free nation, and infinitely a greater calamity, than all the difor- 

dera 
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ders which prevailed. That country is miierable where the dif- 
cretion of a judge is the law. 

(6) Daniel, Hift. de la Milice Fran9oire, liv. 4. The archers 
were called yr^n^, becaufe they were free from taxes. 

(7) 3. Inftitute, p. 85. 87* Harrington on the more antient 
Statutes, p. 379* 380. 

(8) Bacon, Difcourfe on the Government of England, part« 
I. p. 187. part 2. p. 6o. 

(9) 2. Inftitute, p. 3i 

(10) Pari. an. i. Hen. IV. dt Depofit. Reg. Ricardi II. ap» 
Dec. Script, p. 2748. 

(11) Sir John Forte/cue^ who refidcd fome time in France with 
Prince Edward, the fon of Henry VI. and who wrote there his 
excellent treatife, * De Laudibus Legum Angliae,^ defcribes, from 
aftual knowledge, the exorbitant infolence of the French foldiery, 
and the miferable condition of the people. The pidure he draws 

is too long for infertion in this place. But, though the features 
are ftrong, there is no reafon to fufpeif): the likenefs. A native 

of Great Britain, in attending to it, mud feel, in a lively degree, 
the happy advantages of our free conftitution. 

(12) 12. Charles II. cap. 24. 

Ddd2 CHAP- 



CHAPTER VL 




(f ) f I lACITUS alludes to the hiftoric fongs of the old Ger- 
mans, of which it was doubtlefs the purpofe to re- 
cord the migrations of tribes, and the exploits of chieftains. Of 
fuch fongs, there were many in the eight century ; and Charle- 
magne was fond of committing them to his memory. Eginhartt 
Vit. Car. Magn. c. 29. Of the celebrated Attila, it is faid, that 
he had conftantly his poets in waiting, and that their verfes in ho- 
nour of his exploits, were a part of the entertainment of his 
court. Pri/cusjp. 67. 68. In all rude times, the character of 
the bard is in repute, and attended with diftindions. This cha- 
rader was not peculiar to our anceftors, as fome writers have 
fancied ; for we find it among the Greeks, and in other nations. 
\x is peculiar to the early ftate of fociety, when the palfions are 
warm, and language imperfe^ 

(2) It is a common notion, that the poets and Troubadours- 
^ere only to be found in France and Italy. They were fre- 
quent, however, in all the countries of Europe ; and they haft- 
ened^ by tneir rivalihip, the progrefs of literature. 

Henry 
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Henry III. had a poet or Troubadour in his fervice, on whom 
he beftowed a regular penfion. This circumftance is to be ga- 
thered from the following record* * Hex thefaurario et came-* 

* rariis fuis falutem. Liberate de thefauro noflro, dileAo nobis 

* Magiftro Henrico njerjtficatori centum folidos, qui ei debentuf 
^ de arreragiis ftipendiorum fuorum. £t hoc fine dilatione et 
^ difficultate facialis, licet fcaccarium fit cUufum. T. R. apud 

* Wodftoke xiiij die Julii.* 35. H. 3. ap. Madox^ Hi/i. of the 
Excheq. ^ol. l#/>. 391. 

There is a cdmmiflion of tienry VI. i)e MiniJlraUis propter 
folattum regis providendts^ from which it is to be gathered, that 
the recitation or chaunting of fongs, was an amufement in re« 
pute and fafhidn. ^jmer, 34. Henry VI. The fifth Earl of 
Northumberland had his minftrels and players j and it was a 
qualification of his almonert that he was * a maker of interludes*^ 
Houjhold-book^ p. 44. 85. 93. 331. 339. The reader may con- 
fult farther on this fubjedi, an author, who Is not more diftiu- 
gUiflitd by the founddefs of his knowledge, than by the claffical 
fimpHcity of his language, Mr fVarton^ in his hiftory of Englilh 
poetry. 

(3) Hiftoire Litteraire.dcs Ttoubadoursj pat M. l*Abbfe Mil-^ 

lot.- 



(4) It 
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(4) It 18 to be obferved/ that it was the married women chief- 
ly who vied in the merits of their poets and Troubadours. An 
interefting figure, as well as the talent of rhyming, was necef- 
fary to the Troubadour ; and it was his conftant aim to gain the 
heart or the perfon of his patronefs. Perhaps it would be to re- 
fine too much, if one (hould confider the prefent infidelity of the 
married women in France, as a reli£t of this ufage, and the cor- 
ruptions of chivalry. 

Of the Duke of Orleans, the brother of Charles VI. there is 
a pleafant notice in Brantome, which illuftrates very aptly the 
profligate manners introduced by fiefs and chivalry. * C'etoit 

* un grand debaucheur de dames de la cour, ei des plus grandes : 

* Un matin en ayant une couchee avec lui dont le. mari vint par 

* hazard pour lui donner le bon j'>ur, il cacha la tete de cette 

* dame, et lui d^couvrit tout le corps, la faiffant voir et toucher 
^ nue a ce mari a fon bel aife, avec defenfe fous peine de la vie 

* d'oter le linge du vifage . . . tt le bon fut que le mari etant 

* la nuit d'apr^s couche avec fa femme, lui dit que M. d^Orleans 

* lui avoit fart voir la plus belle femme nue qu'il eut jamaia 

* vue ; mais, quant au vifage, qu'il n*en fyavoit que dire, ayant 
^ toujours €t6 cache fous le linge.' It is added, * De ce petit 

* commerce, fortit ce brave et vaillant batard d'Orleans, Comte 

* de Dunois, le foutien de la France et le fleau des Anglois.'' 
Brantome^ ap. St. Foix^ EJf. hifior. vol. 1 . 3 1 9, 

(5) See, 
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(5) See, in Ste Palaye, le voeu duTaon ou du Faifan, et les 
Honneurs de la Cour. 



(6) Hiftoire des Troubadours, torn. i. p. it. 

(7) This invention is afcribed to William the ninth Earl of 
Poitou. * Ce fut un valeureux et courtois chevalier, mais grand 

* trompeur de dames/ Hift. dcs Troub. torn. i. p. 4. 7. 

(8) Le Moitie de Foflan, a Troubadour, compofed a fong, in 
which he thus fpeaks of the Virgin. ' Je fuis devant elle a 

* gcnoux, les mains jolrites, comme fon tres humble efclave, 

* plein d^ardeur dans I'attente de fes regards amoureux, et d'ad- 

* miration dans la contemplation de fon beau corps et de fee 

* agreables manieres.* Hiji. des Troub. torn. 2. p. 225. 

(9) Deudes de Prades, a troubadoui*, has this fentiment v ^ Jd 

* ne voudrois pas etre en Paradis, a Condition de ne point aimer 

* celle que j'adore.* Hift. de Troub. torn. i.p. 321. 

(10) It was faid wittily, but not without reafon, by the Trou* 
badour Raimond de Caftelnau : ^ Si Dieu fauve p(9ur bien man« 
^ ger et avoir des femmes, les moines noirs, les moines blancs> 

* les Templiers, les Hofpitalieres, ct les Chanoincs auront le Pa- 
^ radis ; et Saint Pierre et Saint Andre font bien dupes d'avoir 

• tant 
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^ tant fouffert de tourmens, pour un paradis qui coute fi peu aux 
* autres.' Hifi. des Troub. tM$c 3. p. jS. 

It was in confequence of the depraved manners of the clergyt 
tbat» in Engiandi the perfonage who, in the feafon of Chrift- 

mas feftivity, was to prefide in the huufes of the nobility over 
riotous mirth and indecent indulgencies^ was termed * the abbot 

^ of mifrule/ This charader appears in the eftablilhment of the 
fifth Earl of Northumberland, an. 1512. Hou/hold-book^ p. 
344. See alfo Dr Percys notes to this record. 

In Scotland, the fame chara£ter or perfonage feems to have 
been ftill more common, and even fo familiar in the lowed: 
ranks of civil life, that he grew to be a nuifance in towns and 
boroughs. His appellation there was, ^ the abbot of unreafon \^ 
and, when the feverity and ftarchnefs of the reformation loured 
and deformed this country with the hypocritical precifenefs, and 
the difmal formality which have not yet left it, an a£t of parlia- 
ment was thought expedient to fupprefs and abolifh an office fo 
highly licentious and profane. 6. Pari. Mary 1555. 

(ii) Giannone, Hiftory of Naples, vol. I. p. 283. 446. Me^ 
zeray, Moeurs de TEgllfe du xi- fieclc. Du Cange and SpeW 
man, voc. Focaria. Ste Palaye fur Pane. chevaU partie 5. 

(12) Joinville, Hiftoire de S. Louis, p. 32. 

Eee (13) *Si; 
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{13) * Si quis dixerit ro/i///^/, malam licentiam dando, vad^ 

* et concumbe cum tali homine ; aut fi dixerit alicui homini, 'ueni €t 
^ fac cum muliere men cnrnis commixtionem ; et tale malum fac- 

* turn fuerit, et cauffa probata fuefit, quod per ipfum maritum 
^ fadum fir, ita flatuimus, ut ilia' tnulter, quae hoc malum fece« 
^ rit et confenferit, moriatur, fecundum anterius edidum ; quia 

* nee talem caufTam facere, nee celare debuit.' Leg. Longobard. 
JK 1096. ap. Georgifchy Corp. Jur. Germ. Antiq. 

This law evinces the Antiquity and the heinoufnefs of the prac^ 
tice alluded to ; but, in pofterior times, the fafliion was thought 
of more lightly, and too prevalent to be puniftied with feverity* 
See fome curious mformation in Du Cange^ voc. Cugus^ Cucutiat 
Licentia Mala^ VxOrare. 

(14) The Gynaeceum^ by which the apartment viras ex-* 
prefled where the women were kept to work at the needle, and 
other domeftic employments, came to fignify k brothel, or place 
of debauch, from the ufe that was made of it* Du CangCy 'uoc. 
Gynaeceum. Over the doors of a palace which belonged to Car- 
dinal Woolfeyi there was written, Domus Meretricum Domini 
Cardinalis. It has been faid, itideed, that Meretrices flood of 
old for Lotrices ; and the advocates for the chaftity of the Car- 
dinal contend, of confequence, that this infcription only ferved 
to dired to his laundry. But, I am afraid, that this plea will not 
hold* For the terms were convertible j and the wom€n who 

a£led 
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a£kcd in the laundry, and who were employed in working in linen 
and tapeftry, were in general the convenient miftrefTeS) to whom 
their lords paid a temporary worQiip. It was from fome mif- 
takes of this fort» that, in the reign of Elizabeth, there was an 
order, that no laundrejfcsy nor women called viduallers, (hould 
come into the gentlemens chambers of Gray's Inn, ' unlefs they 
* were ixxWJorty years of age.' Dugdale^ Orig. JuricL p. 286. 

^15) Ranulph. de Hengham, Summa Magna, cap. 2. and SeU 
den's notes to it. 



{16) Inxhe Britannia^ in the defcript ion of Surrey, there is 
this notice. ^ Hamo de Catton held Cattefliull-manour by be^- 

* ing Mar/hal of the nvhores when the King (hould come into 

* thcfe parts.' Camdeth vol. i • ^. 1 8 r . In the reign of Ed»- 
ward II. Thomas de Warblynton held the manor of Shirefeld in 
Hampfhire, of the King in chief, by the ferjeanty of being Mar^ 

Jhal qfthe nvhares in the King'b houfehold, and of difmember- 
ing malefactors condemned, and of meafuring the galons and 
bufhels in the King's houfehold. The words of the record are, 

* Tenuit in capite, die quo obiit de Domino E. nuper rege An^ 

* gliae patre regis nunc, per fargantiam effendi Marefchallus de 

* meretricibus in hofpitio regisj et difmembrare malefaftores- ad- 
^ judicatos, et menfurare galones et buffellos in hofpitio regis/* 
Fa/. Fines I. Ediv. III. Rot. 8. a. ap. Bar* AngLp. 242. 

E ee 2 (17) The- 
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(17) Thevafial forfeited hts eftate In the follawing cafes: 

* Si dominum cilcurbitaverit (id eft, uxorem ejus ftuprarerity) 

* rel turpiter cum ea luferit. Si cum filta domtni concubuerits 

* vel nepte ex fi)io, vel cum nupta filio, vel cum fotx>re domini 

* fui in capillo^ id eft, in domm foa manente.^ lAb. Feud, ap^ 
Spelman Glojf. i)0€. Felonia* 

The words in capilk^ allude to a peculiarity in the Germanic 
tod Gothic manners, which deferves to be explained. All Tir*^ 
gi»s wore their hair uncovered, and with ornaments. Married 
Women concealed their hair, and covered their heads. The or- 
naments for the hair were many. And, in the progrefs of time^ 
it was not the hair of their heads only, that the women were 
curious to deck out. The mother of the fair Cjabrielle being af- 
failinated, her body lay^ for many hours, expofed, in a public 
manner, to the fpeAatdr, and in a pofture fo exceedingly iW^- 
cenU that it difcoVered a ftrange mode or affectation. In this 
laft fafhion, which was probably introduced in the decline of 
chivalry, the ornaments were ribands of different colours; and# 
it feems to have been peculiar to women of rank and condition. 
St Foixy EJf. Hi/l. vol 4. p. 82i 

In general, it merits remark, that the veneration for their hair 
entertained by the Germans and their pofterity, was very greats 
and gave rife to a multitude of cuftomS. It was a mark of re(i« 
tied attention in a perfon to prefent a lock of his. hair to a friend 
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on jTaluting him ; it waa to fay, that he Was as much devoted to 
him as his flave. To take away the hair of a confpirator, was 
one of the mod afflifting parts of his punifhment. To give a 
flave the permiffion of allowing his hair to grow, was to offer 
him his freedom. Du Cange and Spelman^ vac. Capitti. Wil- 
liam Earl of Warrenne, in the age of Henry IIL granted and 
confirmed to the church of St Pancrace of Lewes, certain bnd, 
rent, and tithe, and gave feifine of them * per €dpilhs capitis fui, 

* et fratris fui Radulfi de Warr. quos abfcidit de capitibus fuis 

* cum cultello ante altare/ Mag. rot. 24. Henry III. ap. Madox. 
Hifi. of the Exchcq. Prefatory Epift. p* 30* This muft have been 
a compKment in tbehigheft ft vie of flattery ; and the clergy of St 
Pancrace muft have been enchanted with the poHtenefs of this 

noblemsui. 

There feems fomethiag wild and romantic io fuch ufages ; yet 
they produced the locket and the hair-ring of modern times ; and 
we fmile not, nor are furprifed, that thefe (hould teach us to em--' 
ploy our momifints of foftnefs in melancholy recoUedlions of ab- 
fent beauty, or departed friendftiip. What is diftant and remote, 
affeds us with its ridicule. What is prefent and in pra<flice, e- 
fcapes our cenfure. In the one inftaiKe, we ad with the impar- 
tiality of philofophers ; in the other, we are carried away by our 
pafiions and our habitudes) 



(18) 
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(i8)St Foix, Eff. Hiftor. vol, i. p. I02, Stow, Survey (rf' 
London, in the Edition of Strype, vol. 2. p. 7. 

( 1 9) There is evidence of public or iicenfed dews in England 
in Siat. 2. Henry VI. cap. i . in Coivel^ voc. Steivs^ Spelman^ njoc. 
Stuba^ and in Coke^ 3. In/litute^ ch. 98. Henry II. gave his pri- 
vilege to the ftew-houfes of Southwark, according, to the * old 
^ cuftoms which had been ufed there time out of mind.' And 
patents confirming their liberties were granted by other princes. 
Stonv^ in Strype^s edit. n/oL 2. p. 7. In Normandy, there was a 
cufios meretricum\ and this ofGcer feems to have been known in 
the diflFerent countries of Europe. Du Cangey voc. Cujlos meri^ 
tricumy et Panagator. 

It has frequently been a fubjed of inquiry among politidans^ 
whether public ftews, under proper regulations, with a view to 
the health of individuals, and the peace of fociety, be not an ad- 
vantageous inftitution. In fome ftates of Europe, a tolerated or 
authorized proftitution is known at this day. And, by the Code of 
Gentoo laws, this inftitution was acknowledged as falutary; and 
proftitutes forming a community were, in Hindoftan, an objefl: 
of care to the government. I avoid, however, to enter into a que- 
ftion of fuch infinite delicacy. It is dangerous in a ftate to give 
the flighteft ftab to morality. Yet, I cannot but obferve, that, in 
the moft cultivated nations, there are laws and regulations which 

wound 
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wound morality more feverely than could be done by an autho- 

■ 

rized proftitution, and With lefs of utility to mankind. 

(20) The licenfed ftew-houfes in the reign, of Henry VII. 
Were the Boards-head, the Cfofs-keys, the Gun, the Cattle, the 
Cfane, the Cardinal's-hat, the Bell; the Swan, &c. Sir Edward 
Cb^^has preferved this infori^tion, 3. Inftitute^ p. 205. In the 
time of Edward VL Bifliop Latimer complained and preached 
to the following teAor. • There is more open whoredom, more 
^ Jiued whoredom, than ever was before. For God's fake, let it 
^ be lookt to.' Stwt)^ in Strype^s edit. vol. z. p. 8. 

(21) 3« tnttitute, p. I06. 

(aa) Spelman voc. Stuba» 3. Inftitute, p. adj. 



> • 



CON- 



CONCLUSION. 



IPr^Aime not to think that I have exhaufted the topics I 
treat in this voluaie. For^ what £u\>]oSt does not t^etch 
to infinity? But it has been my particular care to go hack to 
the fourceS) and to exprefs the beginnings of law, governmeotf 
and ipanners ; and I have been foiicitous to open up, with a 
due advantage, the original ideas, which I have ventured to 
(Irike out, and which, perchance, may attract fhe notion of the 
ingenious and the learned. Yet, when I confider what many 
great men have written before me concerning human affairst I 
know not, whether it ought to flatter my pride, or to fill me 
with fliame, that I, too, have yielded to my refledions and my 
fentiments ; and, though in tlie bbfcurity of a private ftation> 
and in the fervour of youth, have prefented to my fellow-citi- 
zens this afpiring fruit of my iludies and ambition. 
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No. I. ?• 224. 



Article I. Chart a Dotis quam Folradus cmftituit Hclegrinac 
Sponfae Jiiae. 



IN Dei nomine. Dulciffima fponfa mea Helegrina. Ego* 
enim Folradus filius quondam Eriperti ex genere Franco- 
rumy et modo habitator fum in pago Pinnenfu Dum non eft' 
ihcognitum qualiter per voluntatem Dei vel parentum quondam 
tuorum te defponfavi et carnali conjogro fociari dtfpono, prop« 
terea dono tibi He.^ fponia mea in bonore pulchritudinis tuae in 
die nuptiali dotem dignam atque aptam, ho€ eft, manibs meos 
infra vicum Pinnenrem, qui mihi pertinet et ex comparatione e- 
venit et data mea pecunia comparavi. Trado tibi ipfos manfos • 
cum omni integritate fua et domum dignam ad commanendum 
exquifitam calam unam conftratam, cum omnibus utenlilibus et 
vans, cum omnibus adjacentiis ad ipios manfos afpicientibus vel 
penincntibuSi cum terris et vineis, pomis, cum omnibus quae* 

E f f fuper*' 
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fuper fe habentur vel ad ipfam curtem de Vico pertinenti et 
quae habere vifus fum, v^l iaantea Deo adjuvaate ibidem para-* 
re vel conquir^re pottodro, ia integrum ifta oi^nia fuperius qom^ 
prehenfa, fi nos Deus carnali conjugio fociari voluerit, ia die 
nuptiali tibi dono, trado> atque tranfcribo ad poflidendum, ut 
quicquid exinde facere voluerig^liberametfiraiiiiiinain in omnibus 
habeas poteftatem. J^i quis vero, quod futurum efle non credo^ 
fuerit inpoftmodum ego aut aliquis de heredibus meis, feu quae- 
libet ulla oppofita perfona <:ontra banc cartulam. libellum dotis 
venire tentavertit, aut earn frangere voluerit, primitus iram Dei 
incurrat, et infuper una cum focio fifco aurum h'bram unam9 
argentum pondera duo mul&am componat^ et quod repetit non 
vcndicet) fed haec cartula libelliim dotis omni tempore firma et 
flabilis permaneat, cum ftipulatione fubnixa. Unde pro ftabili-* 
tate veftra Audoaldum Notarium fcribere rogavimu§. Adlum 
in Vico anno regni et imperii Domini Ludovici xxx. et primo 
anno Supponis Comitis, die viiii, menfis Junii» Indidlione v. Sig« 

num Folradi) qui hunc libellum dotis fieri rogavit. Lioto, Ma* 
jolfuft, Aloini, teftes. , Jn* Sij. Ex. Cbartuiario Mmafierii Ca^ 
faurien/ts^ dp. Balm. Cc^U* Reg. Franc* vol. 2*p* 1427. 
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Art. n. A reciprocal Grmt. Roger Pit and kii Wife grant and 
releaje to the Priour o/Jtrommore a Tenement h$ld in Dower ; 
and the Priour grants a yearly Rent for the Life of the Wife. 

SCI ANT pra^efcmej c;l f atari, qupd Ijaep eft carta Cjrrog ra- 
phatai anno ab Incarnacione Domini Millefimo CCXLIIII fadta, 
inter DoiiDiauin S. Priorem et Cbnvenitum de Brummore ex una 
parte* ^t JRjsigerum de la Putie et Edit ham uxorem f\x?^m ex al- 
tera* Scilicet, quQd praedldus Rogerus et Editha uxor fua, tra<- 
diderunt, et coaqelTenuat, ct qvuetjuiQ damaverunt, ad yitam ip-> 
forum) totuqi tenementpm quod difitae Edit hoe evenit in dotem, 
de Hugone Picket^ in viHa de Brummore^ ouoi omnibus perti- 
jucnpiis. JEt.di^i Prior et CjQayen^us tenentur reddece, fingulis 
annis, ad feftum S* Michaelisy (res fyL et VI denar. didis Ro-- 
gero ci Edithae uxori fuac, quamdiu ipfa vixerit. Si vero, quod 
abfit, ,praedi6ti Prior et Coaventus didum reddltum, fcUicet III 
(oLet VI d.ea« praenotato termino non folverint praedidis R et 
E uxori fuae, licebit tenementum fuum diftringere, donee fuerit 
eis fatisfadum. lenentur etiam acquietare didum i^^^r»;» et 
E uxorem fuam, de omnibus fedis tarn comicatus quam Hun* 
dredi, et omnium aliarum Curiarum, et de omnibus taillagiis- 
tarn Regalibus quam aliis, dido teneHiCnto fpedantibus, Hanc 
Convencionem fideliter et fine dolo tenendam, ex utraque 
parte affidaverunt. Et ad majorem fecuritatem facienc^m, alter- 
no fcripto figilla fua appofuerunt. Hiis teftibus, Ric. de Burle^. 

F f f 2 Johannes 
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Johatme Baldewin^ Johanne de Brummore^ Roceltno de Burle^ 
Hugom de Lapolot^ Phllippo le Champiun j et multis alliis. Jp. 
MadoXf Formulate Jnglicanum^ p. 84. 



Art, hi. A Rekafe of a yearly Rent in Dower. 

OMNIBtJS Chrifti fidelibus ad quos praefens fcriptum perve- 
nerit, Ntcholaa quae fui uxor Willelmi de Nafford in Bereford 
falutem in Domino. Noreritis me in pura et legitima viduae* 
tate meat relaxafTe et omnino pro me et haeredibus meis vel ai^ 

ft 

fignatis quietum clamafTe Domino Fulconi de Lucy MiUti, et 
haeredibus fuis vel affignatis> totum Jus et clameum quod ha«' 
bui vel aliquo modo habere potui» in tribus folidatis redditus 
quos ab eodem Domino Fulcone recipere folebam nomine Dotis 
meae per annum, ad feftum San£ti Mtchaelis^ de tenemento quod 
Johannes de Merchull tenuit in Bereford; Ita quod nee ego nee 
haeredes mei vel affignati, nee aliquis nomine meo, aliquid ju- 
ris vel clamii a praefato Domino Fulcone et haeredibus fuis vel 
aflignatis, occafione didorum trium folidorum redditus, decaete- 
ro exi^ere vel vendicare poteriraus. In cujus rei teftimonium, 
praefenti fcripto Sigillum meum appofui. Datum Berefordiae 
die Lunae in Craftino S. Mariae MagdelenaCj Anno regni Regis 
Edivardi decimo nono. Ap. Formulate Anglicanum^ p. 381. 

NolL 
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No. II. P. 239 



Art. I. A Feoffment in FrankmArrtage of Landt a Capital Man^' 
fioitt ^c, made to a Man ivitb the Daughter of the Feoff er. 

k 

S GIANT omnes tain praefentes quam futuri, quod ego Pe^ 
trus de Poketorp dcdi et concefli^ et hac mea pracfeati car- 
ta confirmaviy Henueio filio Willelmi filii Jok^ in Maritagio cum 
Matilda filia mea, duas bovatas terrae in Snape^ cum pertinent- 
cii» ; illas fcilicet quae funt remociores a Sole» in dimidia caru- 
cata terrae quam Robertus filius Radulji michi dedit pro Huma^ 
gio et Servicio meo ; Et capitalem Manfuram meam in eadem 

m 

villa ; £t gardinum meum ultra aquam ; et pratum meum apud 
Sutham Kelde ; Et praeterea apud Jolcs Croft tres acras terrae et 
dimidiam ; Uli et haeredibus qui de praedi^a filia mea exibunt : 
Tenendum de me et de haeredibus meis in feudo et haereditate, 
libere, et quiete : Faciendo forinfecum ferviciumy quantum per- 
tinet duabus bovatis terrae in feudo quo duodecim carucatae ter- 
rae faciunt feudum unius Militis. Et ex incremento dedi ei 
ferviciuni duarum bovatarum terrae in Torneton Wiitlousy quas 
Her'ueius de Norfolke de me tenuit, et quas Tomas de Torneton 
et Beatricia Sponfa fua michi pro Humagio et Servicio meo de- 
dcrunt. Hlis teftibus (viz. Seven Perjons) et multis aliis. Ap. 
Formulare Anglicanum^ />. 79. 

Art. 
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Art. II. A Feoffment^ or Gift of Land in Frankmarriage nvith 
the Sifter of the Donor. 

SCIANT tam praefentea quam futuri, quod ego Ricarius Ta^ 
ieJdeBarnham^ cum^ffen{\i Miruldae uxoris meae^ diGalfridi met 
filU et hAeFedi8rm6i>xlcdi'ct conoefil^ et praefenti carta xnea coafir- 
mavi, Galfrido filio Johannis de Haxai^ cum Alicia ibrore mea» 
in libcFO snanitagio, totam tenriun ^am habui arabikm (Ct 4a 
4prat6 ia Bkjpit \ iUi ifcilicet et .baeredibus fuis^ teaendam de me 
et haeredtbus meisy libere^ foNd^, lOt 'qoieie : fi»ldeado inde anu- 
imatim mifai et bacredibus mekb |>fo, omoi fervlcio et >exa£kiaQe 
iaeculari ad nos pettinente^ iiij^'' AtnwioA ad duoa tcDmiaos, /cU 
Ucet duos de&ar. ad feftum Omnium Sanihmm^ etduos^enar. 
ad Purificacionem beatae Mariae. :£t ego et haeredes .mei, jprae- 
diSam terram illi et iiaeredibus Xin8» pro praedi<jto fervicio, coa«- 
tra omnee homines waranlizabimus in petpetuum. Hiis teftihu8» 
Roberto Take! de JBumham^ Galjrido Je Burubamf \Roberto de 
Burnbam^ Roberto Norrais^ Gregario ad Auhm^ Sam/one Ae Lam^ 
deksy Elid Capellano ; et multia aliis. Ap. Farmulare Anglic 
canumj p. 8 1.. 

No. UL 
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No. III. P. 254. 



Art. L a Grant of Privilege Md Prote^im from Kitig Ed^ 
ward to the Abbey of Bury St. Edmund. 

EADWEARDUS Rex falutern'mitto meii EpifcopU et meis 
Coinitibu8» et omnibus Theinis meis qui funt in Sciris 
ubi SanQus Eadmundus habet Terra6» beneTole* Et vobis fig- 
nifico, quod volo ut Leojflannus Abbas et omnes Fratres in Ead^ 
niundi burgo Saca et Socna iua libere potiantur de bmnibus fuis 
propriis hominibus, tarn intra Burgum quam extra^ £t nolo 
pati ut *quifquam eis uUam injuriam inferat* Ap. Form. Anglic, 
p. 290. 



Art. IL A Mandate of Proteiiionfrom King Henry the Second 
for the Abbey of BattelL 

H. DEI gratia Rex Angliae^ et Dux Normanniae et Aquita^ 
fnae^ et Comes Andegaviae^ Jufticiariis, Vicecomitibus, et omni- 
bus Miniftris fuis Angliae^ in quorum baillivis Abbas et Mona- 
chi de Bello habent terras, falutem. Praecipio vobis, quod cu*^ 
ftodiatis et manuteneatis et protegatis Abbatiam de Bello et Mo- 

nachos 
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nachos ibidem Deo fervientes, et terras et omnes res et pofleffio* 
nes fuas, ficut meas proprias ; nequis eis injuriam faciat vel con- 
tumeliam ; Et non vexetis eos, nee injuriam aliquam eis faciatis 
nee fieri permittatiS) exigendo ab eis confuetudiaes vel fervitia 
quae Cartae meae et Anteceflbrum meorum teftantur quod fa- 
cere non debent ; Et fiquis eis injuriam intulerit, contra liberta- 
tes et confuetudines quas Cartae fuae teftantur quod habere de- 
bent, eam ipfis fine dilationc emendari faciatis. Teftc Ricarda 
Epifcopo Wintonienfi apud LutegareJhalU Ap. Form. Anglic, 
p* 296. 



AftT. IIL Fines made to fCmgSy that they would remit tbdr 
Refentments and Indignation. 

OSBERTUS de Lerec. debet cc marcas argenti, ut Rex par^ 
donaret ei et Oibcrto Clerico fuo malivolentiam fuam. Mag.. 
Rot. 5* Steph. 

Tomas Clericus de Camera debet ij palefridos pro Roberta 
Capellano, ut Rex perdonaret eidem Robertc^, malivolentiam fu- 
am, quia comedit cum praedldo Toma apud Corf> Mag. RoU 
6. jfobk. 

Galfridus de Infula debet quater xxxv marcas, ut Rex remit- 
tal mdignatiaaem. Ex^ Mjcmor. it. Henr. 3. Rot. lo* Will- 

' elmuft 
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eltnus de R08 debet c marcas, ut Rex remittat indignationem. 
B. Rot. II* Madoxy Hijl.ofthe Exchequer^ vol. i.p. 472—476. 



Art. IV, FifUsfor Favour^ and Pr^teflum. 



GIL EBB RT US films Fergafi debet dgggg et xix 1. et ix 8» 
pro habenda benevolentia Regit* Mag. Rot. 26. H. z. Rot. 4. 

Radulfus Murdac debet l L and vij s. and viij d. pro babeodo 
amore i«{i» Rkafdi. Mag. Rot. ii. J. Rot. 14. 

Decanus et capituium Londohiae debent ij palefricloSi pro pro- 
ted^ione, nee vexentur contra libertates cartarum fuarum. M^g. 
Mot. 2. J. Rot. I u fftft. of Excbcq. cb. 13; 
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No. IV. P. 262. 



An Accord or Truce between the Earl Mar/ball^ and the Earl of 
Glouctfter^ and their Men^ under Reciprocal Oatb. 

SCI A NT hoc fcriptum vifuri, quod cum die Dominicm 
proxima ante Cathedram Sandi Petrij Inter Dominum R. 
de Clifford ex parte Comitis Marefcalti^ Ec Dominum Bicardum 
'Baffct et Martifmm Hoftiariuin^ ex parte Comitis Gloceftriae^ fir- 
per quibufdam exceffibus tradatus haberetur ; Tandem inter 
eos fic convenit. Videlicet quod .Homines didtorum Comi« 
tum^ fidekm et firmam Treugam ex utraque partem a dtdhi die 
Dominica ufque in Cbxdecim dies proximo fequentes inviolabiliter 
obfervabunt. £t Dominus R. de Qyfford^ die Lamac proximo, 
pod didum Feftum, ad Comitem Glocejiriae apud Cvrencejlriam: 
accedet, ad fonnandam pacem inter praedidos Comitest £t fr 
alter eorum tunc venire neqpiverit, hoc alteri parti die Venerin 
proximo praecedente vel die Sabbatic fcilicet Comiti Glocefiriac'. 
apud Fayreford^ vcl Domino Rogero de Clifford apud Suttun jux-^ 
ta Bannehuriam denuncietur. Ad hoc (i MorganiXwi^ Hoel dic<^ 
tarn Tregam pro fe et Hominibufr fuis tenere voluerit^ recipiatur*- 
in ipfam ; Qiiod (i noluerit, tunc durantibus Treugis habitabit: 
in montania, nee in aliquod Callrum vel Burgum ipfe vel fui iQ«» 

terioL 
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tcrim admittentur. Haec autem firmitery et abfque dolo^ et om- 
ni cavillatione^ Dominus IL de O^ord et W. de Lucy ex parte 
Comitis Mar/caliij et Dominus R. Bajjet et M. Hqfiiarius pro 
Comite Glouceftriae^ affidaverunt. In hujus autem rei teftimo- 
niumy praefeos fcriptum in modum Cirograffi eft compofitum s 
Cujus una par8» Sigillis didi R. de Clyfford et W. de Lucy fin- 
gnata, didis R. Bajfet et M. eft commifla, Reliqua vero parte, 
fingnis didi R. Baffet et Nl. fingnata, penes R. de Clyfford re- 
manente. J^. Form. jbigUa. p. 84* 



O g g 2 Art. 
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No. V. P. 2^2. 



Art. I. 4tt Iiymt^m nof. to torn^ (y ^fiiityTfSt, 

4 

RE X Gomitibu8» Bafo&ibue^ MiK(Ibu% €t omaibiM allia^ 
ad inftantem diem Jovis ia vigilia Bcati Martini, feu aliis 
diebus apud Warrewicum, ad torneanduin ibidem conventuris, 
falutem. Mandamus vobis, in fide, homagio et diledione, qui* 
bus nobis tenemini> firmiter injung^ntes, et fub poena amifiiooia 
terrarum et tenementorum et omnium bonorum vedrorum, quae 
in regno nofiro habetis, diftride inhibentes, ne ibi vel alibi ia 
eodem regno noftro torneare, juftas facere, aventuras quaerere, 
feu alio modo ad arma ire, praefumatis, fine Licentia noftra fpe- 
ciali. Scituri, quod fi fecus egeritis, nos terras, tenementa et 
pmnia bona veftra in manum noftram capiemus, et ea retinebi- 
mu8 tanquam nobis forisfada. In cujus, &c« T. Rege apud 
Weftmon. iiii die Novembris. Pat. 57, lien. ^. m. i. Apud 
Madoxj JBaronia Anglica^ p. 283. 



Art. 
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Art^ H. A' Prohibit'um ofTomeaments by Edward Ul, 

■ 

REX Vicecpmiti Li^icolniae falutem. Praecipimus tibi, firmi- 
ter inj^ungentes, quod ^^jim vifi^ praefentibus^ per totatn balli- 
vam tuarn, 10 Civicatibps, l^urgis^ et locis aliis quibus melius vi- 
deris expedire* publico proplaq^arii et diftridte ^x parte noflra fa- 
cias inhiberi, nequi fub forisfadura vitae et metnbrorum, terra- 
rum et tenementorum, bonorum et catallorum fuorum, ac omni« 
urn illorum quae nobis forisfacere poterunt^ torneamenta, juftas 
aut burdeick^.fiaicere, feu aliter infra balHvam tuam ad arma ire 
praefuQiant, fet fe praeparent quanto potentiu9 poterunt, ad pro^ 
ficifcendum nobifcum in obfequium noftrum ad partes Scociae» 
ad rebeilionem et nequiciam quorundam Scotorum rebellium et 
proditorum no{lrorum9 jam contra nos prodicionaliter infurgen- 
ciumt viriliter, cum Deo et ipforum adjutorio, reprimendam ; 
Ita quod omnes homines ad arma de balliva tua, quilibet videli« 
cec juxta exigenciam Status iui, (int ad nos cum equis et armis 
apud Karliolum9 in quindena Nativitatis Sandi Johannis Bap- 
tiftae proximo futura ad ultimum^ ad appone^dum una nobif« 
cum) et cum confiu^ilibus fidelibus noftris* quos tunc nobifcum 

» 

ibidem adefle contigerit, fuper negociis datum terrae n^iftrae Sco-> 
ciae tangentibus, prout nobis Altiilimus duxerit infpirandun) 
confilium et juvamen. Praecipimus eciam tibi, quod fi qui vel 
Tel quis torneamenta^ juftas, aut burdeicias> contra banc inhibi- 

tio0em 
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tionem noftram, infra ballivam tuam facere> feu aliter ad arma 
ire praefamant vel praefumat, tunc corpora ipforum vel ipfius^ 
quo8 vel quern delinquentes vel delinquentem inveneris in hac 
parte* fme dilatione capias, et in prifona noftra falvo cuftodiasy 
donee aliud inde praeceperimus. £t nos de hiis quae facienda 
duxeris in praemiffis, in craftino Sandae Trinitatis proximo futu«- 
ro reddas diftinde et aperte certiore8» hoc breve nobis remittea* 
tes* T. Rege apud Wolvefeye vi die Aprilis. 

Eodem modo mandatum eft fin^i^a Vicecomitibus AngViae. 
Chi^^ 34* Edw^ 3* m. i6t dorjQ. Ap. Baron. Anglic, f. 289. 



No. 
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No. VI. p. 29?. 



The Order and Mamur of creating Knights of the Bath in the- 
Jimi afPiaci^ according to the Cuftom of England *•. 

i.'WTT'THEN an cfquire comes to court, to receive the op;- 
V ▼ ^^^ ^^ knighthood, in the time of peace, according, 
to the cuftom of England, he fhall be honourably received by 
the officers of the court ; Sc* the fteward or the chamberlain, if 
they be prefent, but otherwife b^ the mar(halls and uflier^. 
Then there (hall be provided two efquires of honour, grave, and 

well feea in courtfhip and nurture, as alfo in the feats of chi^ 

valrie, 

^ This narratiTC is a tranflation of an olcT tra£i in French, which was firft- 
publiflied by £dward Byihe, £fq; tn his learned notes to Upton de Studio 
Militari, p. ai—* 34* Sir William Dugdale took, the trouble to turn it into 
EngUfb, in his antiquities of Warwickfhire, vol. a, p. 7.o8«-^— 710. Both in- 
Byflie and in Dugdale this narrative is iliuftrated by figures, delineated from 
a book in which they were drawn in colours, in the timv; of Edward IV. Pere 
JDaniel holds it as expref&ve of the ceremonies ufed* in France; and, it is to^ 
be thought, that they were univerfal over Europe. The original French, of 
which the naivete of the ftyle has been obferved, is to be found both in Upton. 
and P. Daniel. Of the ceremonies, the fantafticknefs and levity are not more 
remarkable, than the important ferioufnefii with which they were performedi 
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valrie, and tliey ihall be efquires, and governours ia all things 
relating to hioi, whica ;l;aU take the order aforefaid. 

2. And if the efquire do come before dinaer« he (hall carrj 
up one dilh of the firH: courfe to the king's table. 

« 

V 

3. And after this the efquire's gdvernoure ihall c6iidad: the 
efquire, that is to receive the order> into his chamber, without 
any more being feen that day« 



4, And in the eveniftg the efquire^s goveraours fliall fend fof 
the harbour, and they fhali make feady a bath, hanfomely tiling 
with linen, both within and without the vieilbl, taking ^re that 
it be covered with tapiftrie and blankets, 10 refpedt of the cold-^ 
nefs of the night* And then (hall the e£q[uire he (haven, and his 
hair cut round. After which the efquire^s governours (hall go 
to the king, and fay, 5iV, it is noiv in the ruenitig^ and the ^- 
fquire is Jit ted for the bath when ywpleajex Whereupon the 
king ihall command his chamberlain that he (hall take along 
with him unto the efquire^s chamber, the moft gentle and grave 
knights that are prefent, to inform, counfel, and inftruiJi him 
touching the order, and feats of chivalrie : And, in like manner, 
that the other efquires of the houfehold, with the minftrells, (hall 
proceed before the knights, fmging, dancing, and fporting;, even ^ 
to the chamber door of the (aid efquircir 
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5* And when the e(quire^8 governours fhall hear the noife of 
the minftrellS) they (hall undrefs the fald efquirey and put him 
naked into the bach : But, at the entrance into the chambery the 
efquire's governours fhall caufe the mufic to ceafe, and the e- 
fquires alfo for a while. And this being done, the grave knights 
fhall enter into the chamber without making any noife, and, do- 
ing reverence to each other, fhall confider which of themfelves 
it fhall be that is to inftrud the efquire in the order and courfe 
of the bath/ And when they are agreed, then fhall the chief of 
them go to the bath, and, kneeling down before it, fay, with a 
foft voice : Sir I be this luOb of great honour to you ; and then 
he fhall declare unto him the feats of the order, as far as he can» 
putting part of the water of the bath upon the fhoulder of the 
efquire ; and having fb done, take his leave. And the efquire's 
governours fhall attend at the fides of the bath, and fo likewife 
the other knights, the one after the othery till all be done* 

6. Then fhall thefe knights go out of the chamber for a 
while ; and the efquire's governours fhall take the efquine out of 
thb bath, and help him to his bed, there to continue till his bo- 
dy be dry ; which bed fhall be plain and without curtains. And 
as foon as he is dry, they fhall help him out of bed, they fhall 
clOath him very warm, in refped of the cold of the night ; and 
over his inner garments fhall put on a robe of ruflet, with long 
fleives, having a hood thereto, like unto that of an hermite. And 
the efquire being out oi the bath, the harbour ihall take away 

H h h the 
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the bath, with whatfoever appertaineth thereto, both within and 
without, fofr his fee ; and like wife for the coller (about his neck) 
be he earl, baron, banerety or batcheler, according to the cuftom 
of the court* 



7* And then (hall the efquire^s governours open the dore of 
the chamber, and (Kali caufe the antient and grave knights to 
enter, to condu^ the efquire to the chapell : And when they are 

come in, the efquires, fporting and dancing, (hall go before the 

« • 

efquire, with the minflrells, making melodic to the chapell.^ 

8. And being entered the chapelt, there (hall be wine aud 
fpicea ready to give to the knights and efquires. And then the 
efquire's governours (hall bring the faid knights before the efquire 
to take their leave of him ; and he ihall give them thanks all to« 
gether, for the pains, favour, and courtefic which they have 

done him } and tSis beii^ performed, they ihall depart out o£ 
the chapelk 

9. Then (hall the efquire^s governours (hut the dore of the 
chapell, none (laying therein except themfclves, the prieft, the 
chandler, and the watch*. And, in diis manner Oiall the efquire 
ftay in the chapell all nighty dll it be day> beftowing htmfelf ia 
orifons and prayers, befeeching Almighty God, and his blefled 

■ 

mother, that, of their good grace, they will give him ability to 
receive this high temporal digniue, to the honour, praife, and 

iervice 
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iervice of them ; as alfo of holy churchy and the order of knight* 
hood. Andy at da j breaks one fhall . call the prieft to confefa 
him of all his fins* and^ having heard mattines and mafSf (hall 
afterwards be commendedf if he pleafci 

10. And after his entrance into the chapdl, there (hall be a 
taper burning before him ; and fo foon as mafs is begun, one. 
of the governours (hall hold the taper uotilL the. reading of the. 
gofpell ; and then ihall the governour deliver it into his haadst 
who (hall hold it himfelf* till the gofpel be cpdcd ; but then (hall 
receive it agsdn from himj and fet it before him» there to (land 
during the whole time of mafs. 

1 1. And at the elevation of the hoft, one of the governours 
fiiall take the hood from the efquire, and afterwards deliver it 
to him again, untill the goipell in principto ; a^id at the begin- 
ning^ thereof the governpur. (hall take the iame hood agatn^ and 
caufe it to be carried away, and (hall give him the taper again 
into his own hands. * 



12. And then, having a peny, or/nore, in readinefs, near to 
the candleftick, at the words verbum (ktrojaiium efi^ the efquire, 
kneeling, (hall offer jhe taper and thg peuy ; that is to fay, the 
taper to the honour of Qod> and the peny tp the honour of the 
perfon that makes him a knight. All which being performed, 
the efquire*s governours (hall cond^ud the efquire to his cham- 

H h h 2 her, 
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ber, and (hall lay him again in bed till it be full day light. And 
when he (hall be thus in bed, till the time of his rifing, he (hall 
be cloathed with a covering of gold, called Singleton, and this- 
fhall be lined with blew Cardene, And when the governours 
(hall fee it fit time, they (hall go to the king, and fay to him j 
Sir 9 nxfhen doth it phafe you that our mafter Jhall rife ? WhereupOQ 
the king (hall command the grave knights, efquires, and mia*- 
ftrells, to go to the chamber of the faid efquire for to raife him^ 
and to attire and dre(3 him, and to bring him before him into 
the hall. Bud before their entrance, and the noife of the mia* 
flrells heard, the efquire's governours (hall provide all neceflaries 
ready for the order, to deliver to the knights, for to attire and 
drefa the efquire. 

And when the knights arc come to the e(quire*s chamber^, 
they (hall enter with leave, and (ay to hi'm ; &>, Good*morro%v 
toyou^ it is time to get up and make your/elf ready ; and there- 
upon they (hall take him by the arm to be dre(Fed, the moft an^ 
tient of the (aid knights reaching him his ihirt, another giving^ 
him his breeches* the third his doublet ; and another puttuig, 
upon him a kirtle of red Tartarin, two other (hall raife him from 
the bed, and two other put on his nether ftockings, with ibliea 
of leather fowed to them ; two other (hall lace his fleives, and 
another (hall gird him with a girdle of white leather, without 
any buckles thereon } another ihall combe his head ; another 
ihaii j/ut un hib coite j another ihall give him his mantle of filk 

(over 



P P E N D I X. 429 

(over the bafcs or Idrtle of red Tartarin) tyed with a lace of white 
filkf with a pair of white gloves hanging at the end of the lace* 
And the chandler fhall take for his fees all the garments, with 
the whole array and neceflfaries wherewith the efquire {hall be 
apparelled and cloathed on the day that he comes into the court 
to receive the order ; as alio the bed wherein he firft lay after 
his bathing, together with the (ingleton and other neceflaries i 
in confideratioQ of which fees, the fame chandler (hall find, at 
his proper cod, the faid coife> the gloves, the girdle*, and the 
lace« 



1 3* And when all this is done, the grave knights fhall get 
on horfeback, and condufl the efquire to the hall, the mioflrella. 
going before making mufick : But the horfe uiufl be accoutred 
as toUowech : The faddle having a cover of black leather, the 
bow of the faddle being of white wood quartered. The flirrup* 
leathers blacky the flirrups gilt; the paitrell of black leather giltf. 
with a crofs pate gilt, hanging before the breafl of the horfe, 
but without any crooper : The bridle black, with long notched 
rains, after the Spanifh fafhion, and a crofs pat^ on the front. 
And there muft be ^provided a young efquire, courteous, who 
ihall ride before the efquire, bareheaded,, and carry the efquire'a 
fword, with the fpurs hanging at the handle of the fword ; and 
the fcabbard oY the fword fhall be of white leather, and the girdle 
<if white leather, without buckles. And the youth fhall hold: 

the 
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the fword by the pomti a'nd ifttr Als inandef miift thej "'*''' 

• * 

to the ktng*d halU the goveraours being ready at 



14 And the grave khigfits mall coodud the faid efquire ; and 
lo foon as they come before the hall doref the marlhalls atui 

huiihers are to be ready to meetliimf and defire him to alight; 

• ■• 

and being alighted, the marihall (hall take the horfe for his fee» 
or elle c 8. Then (hall the knights condud him into the halU 
up to the high tabled and 'afterwards up to the end of the'fecond 
table, until the king's oomiog* the knights Aanding on each fide 
of him, and the youth holding the fword upright before himt 
bjstween the two governours; 

1I5: Ahd whbti the king 1s come into the hall> and beholdeth 
the efquire ready to receive this high order and temporal dignt* 
tiCf he ihall aikfe for 'the fword aud fpurs, which the chamber^* 
lain (hali tak&'from the youth,' arid (hew to the king; and 
thereupon the king, takmg the right fpur, (hall deliver it to the 
moft noble and gentile perfon there, and (hall fay to him. Put 
this upon the efquire^ s heel ; and he kneeling on one kuee, muft 

« 

take the elquire by the right leg, and, putting his foot on his 
own knee, is to fafteh the fpur upon the right heel of the e- 
fquire; and then making a crofs upon the efquire's knee, (hall 
kifshim; which being done, another knight muft come and 
put on his left fpur in the like manner. And then (hall the 
king, of his great favour, take the fword and gird the efquire 

therewith ; 

w 
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therewith ; whereopoa the efquirC; is^ to life up his arms, hold* 
ing his hands togethert axvl the gloves betwixt his thumbs and 

fingers. 

16* Apd:the,kingi putting hia own. armer about the efquire^s 

neckt flutil fay, Bcthm a good kmghty and afterwards ktfs him. 
T|ien arc.tbfi .a^itieat kpighu tQ coadu^ this new Jcnight to the 

chapelli with mtich mufickt ei^en to the high altar^ and there 

he fhall kpeely and, putting his right hand upon the altar, is to 

promife to maintain the, rights of the holy church, during hia 

whole life* 

17. Aqdtl^heil^Il uogirthimfelf (tf biafword, and, with 
great devotion to God. and holy church, offer it there ; prayiog 
unto God ai\d all his faints, that he may keep that order, which 
he hath fo taken, evcm to the end : All which being accomplifli^ 
ed| he is to take a draught of win^ » 

18. And, at his going out of the chapell, the king'^B mafter- 
cook being ready to take off his fpurs, for his own fee, (hall iay^ 
I the king^s mafter-cook am come to rcceivt yuur fpurs for my fee; 
and if jou da any thing contrary to the . order oj knighthood^ 
{which God forbid)^ I Jhall hack your fpun from your heels ^ 

19. After this the knights muft condud him again into the 
haU> where he ihall lit the firft at the knight's tabk, and the 

knights 
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knights about him, himfelf to be ferved as the others arc; 
but he muft neither cut nor drink at the table, nor fpit, nor 
look about him, upwards or downwards, more than a bride. 
And this being done, one of his governours haTing a handker- 
chief in his hand, (hall hold it before his face when he is to 
fpit. And when the king is rifen from the table, and gone in- 
to his chamber, then (hall the new knight be conducted, with great 
(lore of knights, and minftrells proceeding before him, into his 

own chamber ; and at his entrance, the knights and minftrelU 
(hall take leave of him, and go to dioner. 

20. And the knights being thus gone, the chamber dore (hall 
be faftened, and the new knight difrobed df his attire, which is 
to be given to the kings of armes. In cafe they be there prelent ; 

and if not, then to thd other heralds, if they be there ; other- 
wife, to the minflrdlS). together with a mark of filver, if he be 
a knight bacheler ; if a baron, double to that ; if an earl, or of 
a fuperior rank, double thereto* And the ruffet night-cap muft 

be given to the watch, or elfe a noble, 

• ■ 

T 

Then is he to be. doathed again with a blew robe, the (leivea 
whereof to be ftreight, (haped after the fafliion of a prieft^s j 
and upon his left (houlder to have a lace of white filk hanging : 
And he (hall wear that lace upon all his garments, from that 
day forwards, untill he have gained fome honour and renowh 
by armsi and is regiftred of as high record as the nobles, knightsi 

efquiresi 
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efquires, and heralds of arms ; and be renowned for fome feats 
of arms as aforefaid ; ovj that fome great princet or moft noble 
ladiet can cut that lace from his Ihoulder, faying, Sir ! nve have 
heard fo much of the true reno'Wn concerning your honour ^ ivhicb 
you have done in divers part s^ to the great fame ofChivalrie^ as 
to your/elf J and of him that made you a knight f that it is meet 
this lace be taken from yoi/^ 

21. After dinner, the knights of honour and gentlemen, 
muft come to the knight, and condudt him into the prefence of 
the king, the efquire's governours going before him, where he 
is to fay. Right noble and renovuned Sir ! I do in all that 1 can 
give you thanks for thefe honours i curtefies^ and bounties vohicb 
you have vouchfafed to me. And having fo (aid, ihall take his 
leave of the king. 

22. Then are the efquire's governours to take leave of this 
their mafter, faying, Sir ! nve havcj according to the king^s com^ 
mandj and as nve vjere obliged^ done vohat nve can ; but ij through 
negligence nve have in aught difpleafed jouy or by any thing nve 
have done amifs at this time^ nve dejire pardon of you for it. 4^% 
on the other fide^ Sir^ as right isj according to the cufioms of the 
courts and antient kingdoms^ nve do require our robes and fees ^ 
as the king^s efquires^ companions to batchelors and other lords. 



THE END* 



.*^. 



CORRECTIONS; 

Page 16^9 line iizth from the topi for was read were. 
Page 177, line fixth from the top, for quern read quam. 
Page 184, line third firom the bottom, for rupta read rapta. 
Page 221, line fourth from the top, for Mr Lombard read Mr Lambar£ 
Pag^ tt 30, line fourth from the top, for Jlates read trU^s. 
Page 304, UiM firwntb from the bottom, for vois read his. 
Page 381, line fixth from the topi for valuable read ujeJuL 
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